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NEGLIGENCE — SUBJECTIVE OR OBJECTIVE? 


HIS paper is primarily an attempt to ascertain how far the 
conduct of one charged with negligence is tested in the light 
of his individual qualities and how far his peculiar qualities are 
ignored, and incidentally to deal with certain terms which are in 
customary use.* Since, in such cases, some personal attributes 
are considered by the courts and others are not, it first becomes 
necessary to classify them tentatively. Following classical ter- 
minology, we may divide human qualities into three divisions, 
“physical, mental, and what are here described as moral. 

The physical qualities include, of course, such obvious ones as 
the use of the senses, strength, height. This is on the assumption 
of the existence of a mind and will which directs a bodily mecha- 
nism.? It would seem to follow that the nervous, or non-sentient 


1 This article was written for use by the group working upon the Restatement 
of Torts for the American Law Institute, following discussions with Professors 
Bohlen of Harvard, Thurston and Green of Yale, and Goodrich of Michigan, each 
of whom differs in some particulars from the tentative conclusions reached here. 
It is intended as a basis for a careful investigation of decisions with reference to the 
points raised and does not purport to be the result of such an investigation. This in 
part explains the absence of more extended references to cases. Many of those which 
might be cited are collected in a thoughtful essay by Professor Edgerton in a previ- 
ous number of this Review. Negligence, Inadvertence and Indifference: The Relation 
of Mental States to Negligence (1926) 39 Harv. L, Rev. 849. Other instructive discus- 
sions of the subject are found in: Terry, Leapinc Princietes oF ANGLO-AMERICAN 
Law (1884); Terry, Negligence (1915) 29 Harv. L. Rev. 40; Hotmes, THe Com- 
mon Law (1881) 110; PottocKk, Torts (12th ed. 1923) 439; SALMOND, Torts (4th 
ed. 1916) 22. 

2 Much of the terminology used throughout this paper is out of line with mod- 
ern scientific thought and may offend those who seek an immediate departure from 
existing legal usage. The use made of words such as “mind” and “ will” and 
distinctions such as that made between “conscious” and “ unconscious” are very 
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qualities would fall within the physical group. Thus where A is 
struck on the kneecap as a result of which his foot flies up, the 
courts would not describe the resulting movement as his “ act.” 
But this is not essentially different from any “nervous” shock 
which prevents the body from obeying the mind. Assuming that 
acts are the result of a will directing the body, the nervous system 
would be part of the body which the mind controls. Therefore to 
the extent that the nervous system does’ not respond to the will, 
such a cause of an event is physical rather than mental. Thus the 
difference in “ reaction time ” between two individuals is, in large 
measure at least, a physical difference. | 

The second group of qualities — the mental — may be divided 
into two other groups, labeled for convenience, knowledge and in- 
telligence. Describing knowledge as being the consciousness of 
the existence of a fact,* it implies advertence, or the focusing of 
the mind upon a fact. To acquire knowledge, a number of more 
or less diverse functions must be used. There must be sense im- 
pressions, either prior or present; there must be codrdination with 
other sense impressions, since all knowledge is arrived at by com- 
parison. To make possible the codrdination, there must be the 
quality called‘memory. Using knowledge in what is perhaps a 
more usual sense as including all that to which the mind would 
advert upon the ordinary stimulus, another function is called into 
being, the power of advertence. This is obviously different from 
memory since it varies, as does memory, in different individuals. 
Thus one person may retain a considerable store of information, 
but, being “ absent-minded,” has difficulty in adverting to it; while 
likely scientifically incorrect. It is believed to be better, however, to use the ad- 
mittedly inexact concepts of the legal profession than to attempt what seems to be 
a now unattainable accuracy with unfamiliar language. 

8 In American Law InstiruTe, AGENcy REsTATEMENT No. 2, § 156, it is said 
that “a person has knowledge of a fact when he has such information concerning 
the fact that he has no substantial doubt of its existence.” As thus used, “ informa- 
tion” is that from which knowledge is obtained, knowledge being the mental re- 
action which results when the actor believes beyond a doubt. Belief, of course, 
implies advertence or consciousness directed toward the fact in question. It is 
to be noted also that there can be knowledge only of that which is true. Misin- 
formation may lead to belief, but it does not result in knowledge (except where 
the errors cancel themselves). Knowledge in an absolute sense does not exist, per- 
haps. But the law creates an artificial world in which facts are predicated, as where 


a rule of law operates upon an assumption of fact, or facts are found by a court 
or jury. If one’s belief coincides with the facts as thus found, he has knowledge. 
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another may easily advert to what he knows although perma- 
nently retaining little. The second kind of mental quality, labeled 
intelligence, may be divided into two kinds of capacities, that of 
codrdination and that of coérdinating quickly. That the two are 
different is indicated by the fact that some people have great rea- 
soning powers, but require considerable time for the solution of 
even simple problems, while others have a low intellectual ceiling 
which, however, they attain rapidly. 

The qualities described here as the group of moral qualities 
may also be divided into two kinds. The first is the personifica- 
tion of a process which is described as the will. Whether it exists, 
and if it does what it is, is not clear. It is enough that it is as- 
sumed to be the director of our movements. It directs both acts 
and thoughts, the body and the mind. Either mind or body may 
act independently of the will, or against its orders, as where eye- 
lids fall “ instinctively ” or against the will as where one thinks of 
disagreeable and uninstructive incidents while forgetting what he 
desires to remember. The second of the moral qualities may be 
described as the ability to evaluate interests; or, to put it in ac- 
cord with the classical statement, the ability to distinguish right 
from wrong. Again it seems useless to attempt to philosophize 
concerning the nature of right or wrong. It is worthwhile here to 
point out only that while these are spoken of in terms of absolutes, 
it is obvious that they have reference only to standards created 
by someone and that, like adjectives, they are relatives. Thus 
one fact may exist without reference to other facts, but conduct 
cannot be either right or wrong without other conduct with which 
to compare it, or without reference to consequences. There must 
be reference to some pre-conceived standard of comparison, as to 
which the conduct described falls above or below. 


SUBJECTIVE — OBJECTIVE 


Before proceeding to inquire as to which of the human qualities 
of an actor are pertinent in judging his conduct in negligence 
actions, it would perhaps be well to do what may be done to indi- 
cate that we cannot decide on the simple basis that negligence is 
objective or subjective, or depends or does not depend upon fault 
— at least until we know what is meant by each term. 
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It may be assumed that the term “subjective standard ” con- 
notes that one’s conduct is judged with reference alone to his 
qualities; that with an “ objective standard,” legal consequences 
follow without regard to them. As used, however, these phrases 
mean only that we permit consideration of more (subjective) or 
less (objective) of the qualities of the person whose conduct is 
judged. 

That we cannot judge accurately on the basis of what another 
is, seems obvious since we may judge only from what we observe 
and we are aware that we may observe but little and know still 
less concerning the other. Further, in attempting to classify his 
conduct as right or wrong, we necessarily carry into our judgment 
an indefinite amount of our mental equipment, including our own 
standards and our own will. If we say that a person “ did not do 
the best he could have done,” we are assuming both that he had 
the same standards of conduct as those which we have created for 
ourselves out of our own environment, subject to allowances 
which we may guess at because of his different experiences, and 
that he had some element of will, estimated with reference to our 
own, which he disregarded. 

That the law has never attempted anywhere a purely subjective 
test is at once apparent. If we speak of legal fault, we mean only 
that the actor’s conduct has departed from the standards of the 
community because the actor is different from others in one of 
two respects. He may differ from the community in his ideas of 
the relative values of different interests, or may fall below the 
community standard in the exercise of his will. The law does not 
consider, in the absence of a mental disease, whether one is -capa- 
ble of distinguishing what the community calls right from what 
it calls wrong; nor does it consider whether one is able to resist 
protecting his own interests at the expense of another’s. Thus 
“ fault” becomes a failure to exercise the will or the improper 
exercise of it with reference to a standard will and a standard 
valuation of desirables and undesirables.* There is no subjective 
legal fault. 

On the other hand, we do not now judge an actor without refer- 
ence to his motives and qualities. Liability does not follow from 


4 Since modern law does not attempt to deal with merely mental states, legal 
fault must include also the idea of conduct induced by the will. 
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the fact that A’s arm struck B. Even in trespass to land, where 
there is a prima facie cause of action from the fact of entry, the 
beliefs and purpose of the one entering may create a defence. 
Physical distinctions are important in trespass to the person, as 
where a weak or lame man may use means in self defence barred 
to the strong or the swift. Even in contracts, now the stronghold 
of objectivism, we may consider, within limits, mental elements, 
as where there is a mutual error, or where one knows that the 
other is mistaken. 

It would seem impossible, therefore, to use in their literal sense 
the terms objective and subjective. Furthermore, the meaning 
of either term is not necessarily the same in different branches of 
law. Probably this is not necessary; it would be sufficient to 
have the words consistently applied in torts. And if it were true 
that in all cases where the actor does not intend a result which is 
injurious, the courts refuse to consider his physical capacities, and 
his mental content or qualities, it would be sufficiently accurate 
to say that there is an objective test for negligent conduct. As 
will be pointed out later, the courts have not done this, but while 
asking the triers of fact to apply an external test as to some ele- 
ments, as to others they have permitted consideration of the 
actor’s qualities. It would not seem possible, therefore, to say 
more than that as to some elements, an objective test is used, 
meaning by this that some external standard is set up with which, 
as to such elements, the actor’s conduct is compared. 


Risk — DANGER 


These words are discussed here, because when used in con- 
nection with negligence there is often the connotation that there 
is a dangerous act or a risky act, independent of any human con- 
sciousness and occurring “ objectively” in a purely physical 
world. Thus, if we say that negligence is conduct involving undue 
risk of injury to others, we tend to think of the physical event, 
without considering that what creates the risk must be the antici- 
pation by someone that harm may follow. Thus we may say that 
it is dangerous to shoot in a place in which people are accustomed 
to be. But of course, it is or is not capable of harm depending ( 
upon whether in fact someone is or is not there. In determining 
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whether or not it was dangerous, we immediately go back to the 
position of the actor. If we assume that he knew everyone in 
town had left and no strangers had come in, we would not say his 
act was risky. If he did not know, we would say it was, although 
the physical facts would, of course, be the same. In either event 
it was impossible that he should hurt someone since there was no 
one to hurt. But it-is equally true that there is no possibility of 
his hitting a person who is present unless a combination of other 
factors exist. The gun must be aimed so that, considering wind 
and relative location, a bullet might reach him; the powder must 
be capable of explosion; the firing pin must make contact with the 
cap. Unless all essential factors exist, the other cannot get hurt. 
If they all do exist, he is sure to get hurt. In either case there is 
no possibility of the other event happening, assuming the exist- 
ence or non-existence of the factors." The “risk” then is due 
nly to lack of knowledge as to whether all necessary factors are 
or are not present. 

“But risk is equally dependent upon knowledge. There can be 
no “risk” without advertence to the result risked. Assume a 
savage or a child plays with dynamite. It does not explode and a 
subsequent examination by an expert determines that it could not 
have exploded owing, say, to excess dampness. But had one, 
knowing that it was dynamite, been standing by, he would have 
said it was a dangerous act. The fact that the substance could 
not explode, as subsequently determined, would not prevent the 
act from being, to him, dangerous. To the savage with no knowl- 
edge of dynamite or its qualities, there was no danger. The dan- 
ger or risk was purely subjective to the observer, created by his 
knowledge of the qualities of dynamite and his lack of knowledge 
of the qualities of this particular lot.* 


5 It is, perhaps, the conception that a miss is not as good as a mile which causes 
much confusion in the discussion of attempts in criminal law. 

6 In the course of decisions are statements like the following: “It is the act 
itself, and not the intent that denominates acts or omissions as negligent.” Louis- 
ville & Nashville R. R. v. Young, 153 Ala. 232, 237, 45 So. 238, 240 (1907) ; “ Negli- 
gence is imputable from the act or omission, and is not controlled by the belief or 
intent with which the act is committed or the omission permitted.” Birmingham 
Ry., etc., Co. v. Camp, 161 Ala. 456, 459, 49 So. 846, 847 (1909). But these state- 
ments all have reference to specific circumstances and are limited by surrounding 
statements. They assume, what ordinarily appears, that the actor is conscious of 
facts which create a “ risk,” or of facts from which by the exercise of normal intel- 
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Risk, then, would seem to include the advertence of someone 
to the possibility that an event may occur. It would seem to ex- 
clude a certainty of belief that it will occur. Thus we can be said 
to have no risk of death; the risk is only as to time, place and 
manner. In either case, to find risk, we must take the standpoint 
of some person who has imperfect knowledge, since if one were 
omniscient there would be certainty and hence no risk. We can- 
not, therefore, adopt the standpoint of a supposed observer who 
knows all the facts; we may not even adopt the standpoint of a 
supposed observer who has standardized information in regard to 
the existence of events, since as to the happening of particular 
events there can be no standardized knowledge. What has been 
done is to create a fictitious entity, the standard man, endowing 
him with the knowledge of the actor, and, in some cases, further 
knowledge. To the extent that further knowledge is added, so 
that the actor is held for what he “ ought to know,” but does not, 
risk is standardized. In a sense it is objective; but only in the 
sense that it has reference to a person in the position of the actor 
with such differences in knowledge and qualities from those of the 
actor as may be required to make him the “man of average 
prudence.” 


UNDUE — UNREASONABLE 


Assuming that risk has been found, that is, that the standard 
man averts to the possibility of an injurious event happening be- 
cause of the actor’s conduct, the actor is not liable unless the risk 
is undue. What constitutes the “ undueness ” is not within the 
limits of this paper. It must be pointed out, however, that if we 
find that{risk exists only in the consciousness of some person) 
(whom we have found to be the man of ordinary prudence) the 
{same person must determine whether or not the risk is undue.) In 
doing this, he must consider the mathematical chance of injury, 
on the assumed hypothesis of known and unkaown factors, the 
seriousness of the injury anticipated, the value of the interest 
subjected to injury, the value of the actor’s interest being pro- 
tected by his conduct, the chance of protecting his interests by 


ligence he would discover a risk. The statements, taken in connection with the 
context, mean no more than that the actor’s conduct is judged with reference, not 
to the facts as they were, but as he had reason to believe them to be. 
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other means, and all the other relevant factors." In this compu- 
tation there are involved two distinct kinds of problems. The 

/first is purely mathematical, namely the ascertainment of the de- 
gree of likelihood that certain events will or will not occur. As 
to this, the result would be the same under any system of law; it 
is achieved by purely intellectual processes. The complete answer 
can be obtained, however, only by solving the other type of prob- 
lem, that isthe comparative values of the conflicting interests of 
the actor and the one whose interests are threatened. This eval- 
uation calls for the so-called moral qualities. To the extent that 
the solution of these problems involves standardized elements, or, 
phrasing it differently, to the extent that the actor’s conduct is 
determined with reference to the community valuations, we may 
say that an objective test applies. 


7 We must not assume that we can rely upon any formula in regard to “ balanc- 
ing interests” to solve negligence cases. The phrase is only a convenient one to 
indicate factors which may be considered and should not connote any mathematical 
correspondence. Thus I would assume that an actor is liable if, to save his own 
horse of equal value with the plaintiff’s, he were to take a fifty per cent chance of 
killing the plaintiff’s horse, while it would at least be more doubtful whether he 
might not take a fifty per cent chance of killing another to save his own life. In 
either event, if the plaintiff’s and the defendant’s interests are considered of equal 
value, the defendant would not be liable upon the theory of balancing interests. 
Upon the Same theory one doing an unlawful act or an act in preparation for one, 
would be liable to any one injured as a consequence, since, by hypothesis, his act 
has no social value. In the field of negligence, interests are balanced only in the 
sense that the purposes of the actor, the nature of his act and the harm that may 
result from action or inaction are elements to be considered. Some of these ele- 
ments are not considered when the actor knows or desires that his conduct will re- 
sult in interference with the plaintiff or his property. Thus if, to save his life, A 
intentionally destroys ten cents worth of B’s property, A must pay; if, however, 
he takes a ten per cent chance of killing B in an effort to save his own life, his 
conduct might not be found te be wrongful, although obviously B would much 
prefer, antecedently, to lose ten cents worth of property than to submit to a ten 
per cent chance of being killed. As illustrated by the latter case, and to an even 
greater extent in cases like Ryan v. N. Y. Cent. R. R., 35 N. Y. 210 (1866), in which 
defendant’s act was admittedly negligent, the actor is permitted, under any modern 
theory of negligence, to condemn the interests of others to his own use to the 
extent that he is permitted to act without liability although knowing that his con- 
duct involves a substantial chance of injuring persons or property of others. The 
rule of Rylands v. Fletcher, L. R. 3 H. L. 330 (1868), may be supported as bringing 
the law as to unintended consequences into line with that dealing with intended 
interferences. 
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THE MAN oF ORDINARY PRUDENCE 


The foregoing may serve as an apology for the introduction of 
this old friend and to indicate that we cannot well get along with- 
out him. Ordinarily fictions keep us at least one step from the 
truth and conceal the operation of the legal machine. But the 
invention of a mythical person with whose conduct we may com- 
pare the actor’s conduct seems not only to be necessary but also 
not subject to the usual criticisms. The substitution of phrases 
which make his introduction unnecessary, like “ unreasonable, 
conduct,” or “ subjecting the plaintiff to undue risk ” are excel- 
lent shorthand expressions which, however, conceal the fact which 
is perhaps the basis of the whole liability, namely that we are deal- 
ing with conduct only from the standpoint of some person at the 
place and time of injury. Using hindsight, the conduct is most 
unreasonable, since it caused the plaintiff to suffer a loss which, 
by hypothesis, the defendant could not intentionally cause with- 
out liability. The personification of a standard person helps us 
realize that the actor’s conduct is to be compared with that of a 
human being with all of the human failings. It is true that it 
would perhaps be as easy to say that the actor is not to be charged 
unless he was guilty of “ fault,” with the assumption that he has 
certain standardized qualities. But it is even more difficult to 
imagine the actor with different qualities than he has (which 
would have to be done unless a purely subjective test is used) 
than it is to imagine an entirely new personality in the actor’s 
place with certain described qualities. 

The difficult question is to describe the qualities with which to 
endow our standard of comparison. Sometimes he is described as 
a man of prudence, or a man of average prudence, or one of 
ordinary prudence and intelligence. Sometimes he is placed in 
the position of the actor; at times it is stated that he has the 
knowledge or means of knowledge of the actor.* Alderson’s 


8 In Davis v. Concord & Montreal R. R., 68 N. H. 247, 44 Atl. 388 (1895), the 
phrase used is “ average prudence ”; in Arkansas & La. Ry. v. Sanders, 81 Ark. 604, 
99 S. W. 1109 (1907), he is the ‘‘ reasonably prudent ” man; in Keith v. Worcester 
& Blackstone St. Ry., 196 Mass. 478, 82 N. E. 680 (1907), he is “ reasonably prudent 
and careful.” In Hanlon v. Milwaukee El. Ry., etc., Co., 118 Wis. 210, 95 N. W. 
100 (1903), the court says that “the man of ordinary care and prudence ” is “ one 
_ who uses the care of the great mass of mankind.” In Drown v. N. E. Tel. & Tel. 


= HARVARD LAW REVIEW 


famous phrase makes him a reasonable man guided by those con- 
siderations which ordinarily regulate the conduct of human af- 
fairs. Brett visualizes the “ man of ordinary sense using ordinary 
care and skill.” *®° Some of these statements are more complete 
than others. Most of them are intended to convey identical ideas. 
It is obvious that in such brief statements we cannot find more 
than a hint as to what qualities are given to him. ‘“ Prudence” 
has a selfish connotation, obviously not intended here, except in 
the case of contributory negligence. “Care” avoids this but 
obviously avoids reference to a possibility of error as to valuation 
of interests. “Sense” refers only to intellectual elements. 
“ Skill,” as will be indicated later, probably combines too many 
elements for us to require the actor to have standardized skill in 
all situations. These objections are probably captious since it is 
obvious that whatever short expression is used cannot contain a 
consideration of all the qualities which go to make up the fictitious 
personality with whose conduct we compare the actor’s, in ascer- 
taining whether he acted reasonably or unreasonably. It is of 
great importance, however, to ascevtain what the qualities are. 


Morar QUALITIES 


That'a purely objective standard applies to the moral qualities 
is beyond question. The standard man evaluates interests in 
accordance with the valuation placed upon them by the commu- 
nity sentiment crystallized into law. Not only, therefore, is the 
actor not excused if he knowingly places values different from 
those fixed by the community, but he is not excused although he 
believes, without personal moral fault, that his values are the 
same as those of the community. One who unintentionally kills 
a sacred elephant in saving human life might, in some countries, 
find that a very remote chance of killing the elephant caused his 
conduct to become unreasonable. Furthermore, the fact that the 
actor’s variation from the normal would, by the community, be 


Co., 81 Vt. 358, 70 Atl. 599 (1908), the court called attention to the connotation of 
the words used, pointing out that “the ordinarily prudent man” implies one of 
less than average prudence, and insisting on having a plain “ prudent man” the 
standard. 

® In Blyth v. Birmingham Waterworks Co., 11 Ex. 781 (1856). 

10 In Heaven v. Pender, 11 Q. B. D. 503, 507 (1883). : 


- 
‘ 
4 
yy 
Loo 
| 
] 


NEGLIGENCE — SUBJECTIVE OR OBJECTIVE? II 


regarded as morally praiseworthy, does not protect him if it 
causes additional burdens to be placed upon another. Thus if a 
train endangers the life of a person under such circumstances 
that an attempt at rescue might reasonably be expected, if the 
actor, arriving too late to act without overwhelming risk to him- 
self, ‘‘ heroically ” attempts the rescue and is injured, his injury 
is not actionable, and, if there has been no negligence on the part 
of the railroad, he would be liable for any damage to it caused by 
his act. Excessive altruism is as much a departure from the 
standard morality as excessive selfishness, although in practice it 
is seldom actionable. 


That our standard man has also the standard will is equally ~~ 


clear.** The law is not concerned whether the actor has less than ' 
normal control over his volitions. Even in criminal law, where, 
if anywhere, we might expect most nearly to approximate a sub- 
jective standard, the lack of power of resistance to “ temptation ” 
(except possibly where due to a mental disease) is not considered. 
On the other hand, it would seem that the actor is not charged’ 
with any excess of power of control over his will. If, from what- 
is known of him, there is an indication that he normally has a will 
above the standard in its powers of resistance to illicit tempta- 
tions, liability does not follow because he fails to use it. We may 
say, then, that.as to both the moral elements — the will and the 
evaluation of interests—the personality of the actor is disre- 
garded and our mythical man is completely standardized. That 
he should be so standardized seems desirable. At least it is in 
conformity to all other branches of the law. The rule that failure 
to know the law is not an excuse for doing an unlawful act is a 
very effective method of coercing people to become acquainted 
with the community ideals. To permit one who knows but does 
not accede to the community valuation of interests to have an 
individual standard would at once destroy the law. To permit 
one to set up his own defective will as a defence would obviously 
be to encourage disregard for others’ rights. The likelihood that 


11 This standard may be described as the average will of the standard man. 
Since even careful men are human, they are sometimes “ careless.” They sometimes 
“ unreasonably ” permit their attention to wander from the task at hand. But 
the standard man is always up to standard. He is the careful man being careful. 
To that extent he is dehumanized. 
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a civil action will follow anti-social conduct is, to some extent at 
least, a deterrent, and it does not shock our sense of justice to im- 
pose liability upon moral defectives. 


INTELLIGENCE 


That the law adopts an objective standard in regard to intelli- 


_ gence seems reasonably clear. The word has found its way into 


some of the definitions of the standard man, and “ prudence ” con- 
notes it, since the prudent man cannot be a fool. That the actor 
is held to a standard in this is also indicated by the approval which 
has been given the famous statement in Vaughan v. Menlove that 
“it is not enough that the defendant did the best he knew how.” ” 

This quality includes the ability to estimate the effect of con- 
duct in the light of existing factors. A jay walker in a crowded 
city may have as lively an appreciation of the value of his life as 
others have, but he may be unconscious of the risk owing to the 
lack of codrdination. It is less clear than in the case of the moral 
factors why an objective standard should be set; we do not cus- 
tomarily, upon reflection, ascribe fault to a fool, as we do to those 
who differ from us in their estimate of social values. There is, 
however, an element of coercion in an objective standard of intel- 
ligence since the general tendency is to restrain action by those of 
sub-normal mentality or, at least, to induce them to use greater 
efforts to prevent harm to others. Nor is it unfair that the conse- 
quences of his folly should be visited upon the fool. 


12 3 Bing. N. C. 468, 471 (1837), where it was held that the actor was liable 
although he had acted “ bona fide to the best of his judgment.” In Worthington 
v. Mencer, 96 Ala. 310, 315, 11 So. 72, 73 (1891), where the question was as to con- 
tributory negligence, the court said of the plaintiff: “If he were merely a person 
of dull mind, who could labor for his own livelihood, and there was no apparent 
necessity of putting him under the protection of a guardian to keep him out of 
harm’s way, he is chargeable with the same degree of care for his personal safety 
as one of brighter intellect, as any attempt to frame and adapt varying rules of 
responsibility to varying degrees of intelligence would necessarily involve confusion 
and uncertainty in the law.” Of course children are grouped separately. In John- 
son v. St. Paul City Ry., 67 Minn. 260, 262, 69 N. W. 900, gor (1897), the court 
grouped with children “ old people, whose senses are blunted, and mental faculties 
[are] impaired, by age.” There is considerable sense in providing for both periods 
through which all normal persons pass. Seattle Elec. Co. v. Hovden, 190 Fed. 7 
(C. C. A. oth, 1911), in which the actor’s conduct was judged by his personal 
intelligence, is a sport. 
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There are some doubts as to the extent of the rule. Is it mate- 
rial that an actor has superior intelligence so that he can more 
easily estimate the risk from known factors than could the average 
person? As will be indicated, his liability is affected by his 
superior knowledge, and skill, and in any given case his intelli- 
gence is so interwoven with them that it is difficult to extricate the 
separate quality. I hazard a guess that because of its close con- 
nection with them the actor is required to use what intelligence 
he has. 

The other doubt is in regard to the time factor in intelligence, 
although in expressing a doubt perhaps I am going too far since I 
have found nothing to indicate that the courts differentiate the 
ability to understand from the time it takes in understanding. It 
is true that an experienced or skilled man suddenly confronted 
with the necessity for instant action would be treated differently 
from one who is inexperienced; but that is explainable upon a dif- 
ference in knowledge or physical ability. I would again hazard a 
guess that as to this there is a minimum but no maximum stand- 
ard. Finally, there may be a doubt as to the situation where one, 
without his volition, is subjected to immediate and great peril. 
Here I suspect the individual qualities may sometimes be of 
importance.* 


PuHysIcAL CHARACTERISTICS 


In physical characteristics, the standard man appears to be v 
identical with the actor. Unless we are to have a completely ob- 
jective standard and eliminate all connotation of fault even in a 
popular sense, we cannot require that a person, in order to escape 
liability for negligence, shall do that which another might do but 
which it is physically impossible for him todo. Thus, if an injury 
can be avoided by a jump of ten feet, it is clear that it is a relevant 
question whether the actor is a jumper or a one-legged man. So 
where one is blind, unless we would drive blind men from all con- 
tacts with others, we cannot require him to act as though he could 


18 Compare Pennsylvania R. R. v. Werner, 89 Pa. 59 (1879), in which it was said 
that if one, without negligence, is placed in a position of danger, he is not responsi- 
ble if he makes an honest mistake of judgment, with Pennsylvania R. R. v. Snyder, 
55 Ohio St. 342, 45 N. E. 559 (1806), where it was said that the conduct of such a 
person is judged by that which a careful person would be likely or might reasonably 


be expected to do. 
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see. A blind or otherwise physically incapacitated person is some- 
times classified with groups of those mentally incompetent, like 
children or the insane. But there is a considerable difference in 
that we have placed demented and immature persons in distinct 
categories while the law has not attempted any grouping of physi- 
cal defects. Assuming for the present that, for tort purposes, 
there is a separate group of insane persons, the law does not con- 
sider mental defectiveness until it has reached an extreme stage. 
With physical characteristics, however, there is no classification; 
a stiff knee would be considered equaliy with a missing leg, and 
rheumatism which prevents quick action equally with paralysis 
which denies any action.** As there would seem to be no mini- 


14 Most of the cases on defectives deal specifically with blind, deaf, or old per- 
sons, although it is noticeable that in many other negligence cases the physical 
condition of the actor is in evidence. Some cases in dealing with defective persons 
have said that they must use “a greater amount of care” to make up for this de- 
fect. Whether or not this is true (see. note 19 imfra), it is clear that a blind person 
is not required to act as does one who can see, but is expected to act as blind 
persons act, so that conduct which would be negligent in one who can see may 
not be negligent in a blind person and vice versa. To some extent the physical de- 
fect operates as any external fact in preventing motion or imposing an obstacle 
to eyesight. The essential difference is that it is often reasonable for a defective 
person to enter upon undertakings or to fail to use precautions when it would be 
unreasonable for one not defective to do so. Thus the person who can see may 
not close his eyes or cover them with a handkerchief, relying only upon his sense 
of hearing while crossing a railroad track. Nor would it be permissible for him 
to walk through the streets blindfolded, something which those who are blind may 
do. Apperson v. Lazro, 44 Ind. App. 186, 87 N. E. 97 (1909); Hill v. City of 
Glenwood, 124 Iowa 479, 100 N. W. 522 (1904); Smith v. Wildes, 143 Mass. 556, 
to N. E. 446 (1887). As was said in St. Louis, etc.; Ry. v. Maddry, 57 Ark. 306, 
314, 21 S. W. 472, 474 (1893): “‘ The fact that he could not run fast enough to 
escape is not chargeable to negligence — no matter whether his inability was due to 
the unexpected approach or unusual speed of the train, or to his blindness or other 
infirmity. If the law were otherwise, the child of tender years, the crippled or the 
infirm would travel at his own risk, and only the professional runner or athlete 
could claim damages for injury in being run down by a train.” 

Aside from the question as to whether there is neglect in getting into a situation, 
there would not be liability based upon a prior faulty acquisition of a physical 
defect. Thus a one-legged man is not to be charged with the conduct of a two- 
legged man, although he negligently or intentionally lost his leg. The same result 
should follow where there is a defect of the nerve centers which prevents the exer- 
cise of the will. Thus if a drunken man were placed in the street, without prior 
volition by him, and thereafter were to act reasonably, considering the lack of re- 
sponse of his limbs to his will, there would be no basis for liability unless his posi- 
tion in some such location was expectable at the time of voluntarily becoming 


intoxicated. 
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mum standard, equally there is no maximum. A hardy, strong, 
tall man may enter upon a course of action which would be fool- 
hardy upon the part of the average person. There are no “im- 
puted ” physical characteristics. The existence of the specific 
qualities is sometimes spoken of as one of the conditions in which 
the standard man finds himself. It does no particular harm to 
deal with them in this manner, but they are not part of the group 
of facts external to him. They are as subjective as the condition 
of the mind, differing only in the fact that many of them are more 
easily observable or demonstrable. 

The doubt is as to what are to be considered as physical charac- 
teristics. If the suggestion previously made is followed, that they 
include all non-sentient qualities, we undoubtedly get to the edge 
of the decisions and perhaps beyond. In extreme cases there is no 
difficulty. Thus, if, owing to a nervous defect, a person is com- 
pletely prostrated so that his ensuing movements have no elements 
of volition, it is clear that the question as to whether an average 
person would be so prostrated is immaterial in determining his 
liability for harm caused by the prostration. But, in most cases, 
the person of little nervous resistance is not entirely deprived of 
volition and hence the question is complicated with that of whether 
he has a standard will. Assume, for instance, a person of normal 
power of will and appreciation of the interests of others, but who is 
so affected by the sight of blood that he can act only with great 
difficulty. If his abnormality is sufficiently great to be recogniza- 
ble, it should be considered.** ' He is similar to one who stammers 
and, because of this, cannot speak. The same is true in regard to 


15 In Bessemer Land & Improvement Co. v. Campbell, 121 Ala. 50, 25 So. 793 
(1898), an employer was held liable for the failure of an excitable superintendent 
to take proper measures to protect an employee in time of peril. Here, however, 
the suit was by an employee against his employer who may be said to have “ held 
out ” his superintendent as suitable. The superintendent may be personally liable, 
both as representing himself as suitable and as entering upon the transaction with 
knowledge of his infirmity. 

Of course, in determining whether or not a defendant has been negligent, it is 
of vital importance to discover whether it was antecedently reasonable to antici- 
pate fright or prostration on the part of another. If one does an act which ordi- 
narily would not frighten another but does in fact frighten and thus damage the 
plaintiff, the defendant is not negligent unless he had reason to know of the plain- 
tiff’s peculiarity. We must also distinguish the person with poor nerves from one 
without bravery, who suffers from lack of will. The “ uncontrollable” impulse of 
the kleptomaniac is a similar will defect. 
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reaction time, a factor which, though not generally considered 
until recently, has been known and made use of by astronomers 
for many years. This is something which may be discovered with 
almost mathematical exactness; it is as purely physical as strength 
or the sense of touch. It is in fact considered in every case where 
it is deemed relevant that the actor is old and hence cannot move 
rapidly. 

Of the same nature as agility, which combines reaction time 
with the flexibility of the nerves and muscles, is clumsiness. Mr. 
Justice Holmes, adopting the objective theory to its fullest extent, 
has said that clumsiness is a misfortune for which the possessor 
must pay if it causes injury to another.** It may be described as 
the absence of skill without reference to knowledge or intellect. 
The matter of skill will be discussed later, but it is worth while 
pointing out here that an excess of clumsiness is not always unrea- 
sonable conduct. It may be due entirely to lack of nerve response. 
Thus a partially paralyzed man is clumsy because he cannot con- 
trol his movements. So is one benumbed by cold, and obviously 
the numbness would always be considered. I assume, however, 
that Mr. Justice Holmes would not include such cases of obvious 
defects ordinarily caused by external events. He has reference to 
persons whose clumsiness cannot be ascribed to any particular 
cause but who do not generally control their movements as well 
as others. The boy who is constantly knocking over small objects, 
the person who is continually tripping, the dinner guest who 
usually succeeds in dropping his fork, come within his statement. 
In fact, such conduct is very apt to be caused by a lack in one of 
the moral qualities. Attention is more difficult with some; with 
others there is less desire to observe the welfare of others. Clum- 
siness beyond the normal induced in this manner is of course no 
excuse. On the other hand, there may be clumsiness similar to 
that of the benumbed man, as in the shaking hand of age or the 
faltering steps of infancy. To the extent that this can be differ- 
entiated from a defect due to lack of the moral or intellectual 
qualities, the actor should be held liable only for his own standard. 
The only difficulty is one of proof and this is becoming increasingly 
less difficult. It is to be noted that if the actor is less clumsy tha 
the average, or if he is one having a better than usual nervous 


16 Hotmes, THE Common LAw (1881) 108. 
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system or a speedier reaction time, he should be judged on the 
basis of his own qualities. It should be noted also that the person 
with physical defects may be, and often is, negligent not because 
he fails to act reasonably at the time of the accident, but because, 


being aware of his limitations, he has entered a situation in which — 


one of his sort ought not to go. Thus the clumsy person, knowing 
himself to be such, has a different problem than one who is not 
clumsy since one of the factors is different in every situation. The 
results of this and the duty of self knowledge will be discussed 
later. 


BELIEF — KNOWLEDGE 


Describing knowledge as belief in the existence of a fact, belief 
is the mental element which if coincident with truth creates knowl- 
edge. Belief is also used in another sense. I not only believe in 
certain existing facts but I may also believe or have no doubt but 
that certain events will occur. When I so believe, I am said to in- 
tend the event if at the time of doing an act I believe that the act 
will be one of the factors in producing the event. 

When belief is used in this sense, the belief of the actor that his 
conduct will result in harm to another’s interest must always be 
considered, since if he has such belief he is liable, unless his inva- 
sion of the other’s interests is privileged, irrespective of whether it 
is antecedently probable that his conduct will cause the other in- 
jury. It is only where he does not have such belief (and of course 
where he had no desire to do the injury) that we are in the field of 
negligence. On the other hand, the fact that our standard man 
would believe that the event would be a certain consequence of 
the defendant’s conduct, does not prevent the actor’s conduct from 
being negligent, although in such case the jury would tend to find 
him guilty of a wilful and not a negligent tort. 


Our present inquiry is not, however, with belief as used in this 


sense but with belief as to existing facts. How far has knowledge 
or belief been standardized? How far does the advertence of the 
actor differ from that of the fictitious person whose conduct we 
use as a standard of comparison? In other words, is liability 
created by conduct, which, upon the facts adverted to by the actor, 
is reasonable, but which would be unreasonable if the actor had 
adverted to facts which would be known to our standard man? 
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It is clear from the cases that there is no standard of knowledge 
as to the existence of the physical facts surrounding any situation. 
This must be so since everyone has varying experiences and can 
know but a small part of all the events known to others. As has 
been pointed out, lack of advertence to an event may be due to: 
(1) lack of physical sensation; or (2) lack of codrdination at the 
time of a sensation; or (3) lack of memory; or (4) lack of power 
of advertence. Of these the first is ordinarily the result of purely 
physical (including nervous) conditions. One fails to see a par- 
ticular event, because one is not present, because some intervening 
object prevents sight, or because the optic nerve is injured. On the 
other hand, lack of advertence may be due, not to lack of physical 
sensation alone, but to lack of “ mind focus.” Thus, there may be 
an impression on the retina and we may assume that there is some 
impression on the brain cells, but there may be no conscious men- 
tal reaction. The unthinking but not the thoughtful mind may be 
affected. One thus failing to see cannot be held liable on the basis 
of having seen that which never came within his thinking mind; 
he has never had knowledge. If he is liable it must be because, 
owing to lack of some standardized quality, the actor has failed to 
acquire the knowledge. This duty of advertence will be dealt with 
later. 

In addition to advertence to a physical object, there must also 
be knowledge of its qualities in order to have knowledge in a real 
sense. Thus A sees a pile of small grains, which to him represent 
specks of sand. To B they are grains of powder. Both persons 
have identical sense impressions; both could equally well describe 
all outward characteristics; but the vital knowledge of the quali- 
ties of the grains is denied to A because he is lacking the other 
mental elements. This may be due to the fact that he has never 
seen nor heard of powder before. His lack of original knowledge 
may be due to outside circumstance or to a physical defect — as 
where he is blind and deaf. In either event, he should not be af- 
fected by the fact that others know of powder and its qualities. 
That this is true ordinarily is clear. There is no standard of 
knowledge of isolated events.** Assuming this, there should be no 


17 “Tf a person of average prudence, put exactly in the place he was, possessed 
of the same knowledge and means of knowledge of the danger and the means of 
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standard of knowledge based upon a common community experi- 
ence. Thus, a hermit hearing, without explanation, a radio for the 
first time; or a savage, suddenly dropped from his native swamps 
into the streets of New York, cannot be judged except with refer- 
ence to what he knows. It is true that there is an inference that 
all persons in the community have had a common experience and 
because of this know certain matters of common knowledge,” 
this inference being often sufficient to create a presumption 
against a defendant.’* It is also true that others may assume that 
everyone knows what is a matter of common knowledge and may 
base their actions upon the assumption, so that a citizen of New 
York would not be guilty of negligence if he acts towards the sav- 
age as he would towards others, unless the ignorance of the savage 
was observable. Furthermore, those who have exercised choice in 
arriving at a particular place — as at New York from Lapland — 
are ordinarily made conscious of change of conditions such that, if 
they were to exercise the standardized faculties, they would real- 
ize the duty to refrain from acting until more information had 
been acquired. It may be also that certain rules, as that to “ look 
and listen,” have become so crystallized in particular jurisdictions, 
that the courts would ignore the individual factors. 


avoiding it, would or might have done as [the actor] did, he was without fault.” 
Davis v. Concord & Montreal Ry., supra note 8, at 251, 44 Atl. at 391. 

18 In Linnehan v. Sampson, 126 Mass. 506 (1878), an action for injuries by a 
bull, it was held the defendant was liable only if he knew of the bull’s propensities. 
The court pointed out, however, that the jury might find, without specific evidence, 
that the defendant knew what was a matter of common knowledge in the neighbor- 
hood. In a case based upon negligence, a defendant might also be ‘‘ charged with 
knowledge ” on the ground that one having property which to a person of ordinary 
intelligence would disclose a possibility of dangerous qualities, must use diligence 
to inform himself and a failure to do so, where the matter is one of general knowl- 
edge, indicates lack of intellectual or moral qualities. This would adequately ex- 
plain the statement of Holmes, J., in Commonwealth v. Pierce, 138 Mass. 165, 179 
(1884), that “if the dangers are characteristic of the class according to com- 
mon experience, then he who uses an article of the class upon another cannot 
escape on the ground that he had less than the common experience,” and cases 
like Hammond v. Melton, 42 Ill. App. 186, 189 (1891), holding that the owner of 
a stallion “is bound to take notice of the general propensities of the class to which 
it belongs.” Holmes says, however, in THE Common Law, 57, that “the law 
requires [men] at their peril to know the teachings of common experience, just as 
it requires them to know the law.” Terry, in Leaprnc PrInNcIPLES OF ANGLO-~ 
AMERICAN Law, § 200, comes to the conclusion that “there are no facts whatever 
which every person in the community is absolutely bound at his peril to know.” 
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Assuming there has been a physical sensation of an event, there 
must be an exercise of the mind to make it effective. This is co- 
ordination, partly an intellectual process, partly a memory proc- 
ess, since it depends upon a continuance of prior sense impressions 
and a comparison between them and the present sensations. 
Memory seems to be a purely mechanical process existing inde- 
pendently of the will, although undoubtedly will is a powerful fac- 
tor in originating memory by causing the original image to be 
deeply impressed. But, after the creation of the original impres- 
sion the will has little to do with memory, except as it may deepen 
impressions by adverting to the event. 

Not only do we forget much that we will to remember, but we 
remember many things we would like to forget. Thus the mental 
‘ processes connected with memory approximate the purely physi- 
cal processes. In view of this it would seem that liability should 
not be based upon a standardized memory. Thus assume that 
while driving through a town to which he does not intend to re- 
turn, A sees an obstruction in the road. Three nights later, he 
runs into the‘obstruction in the dark. Assume also that a man of 
average memory would remember the obstruction but that within 
a short time after passing the obstruction, A has so far forgotten 


that even the strongest stimulus and effort of the will could not . 


cause it to be focused on his consciousness. Is there any reason 
for dealing with A as if he had remembered? If he had come over 
another road or if the obstruction had been obscured at the time 
of passing, he would not be charged. Assuming that it was on the 
left-hand side of the outgoing road, he had no duty to see it origi- 
nally. Nor can we say that he ever had a duty to keep it in his 
consciousness, when he had no reason to believe that it would 
again be useful information. His lack of memory would operate 
no differently from lack of eyesight. If he had no reason to will 
to remember, he should not be liable if against or without his will, 
the obstruction passed from his power of recollection. 

The same result should be reached even where the present lack 
of knowledge is due to a prior lack of any of the intellectual or 
moral qualities, assuming that in each case the only connection be- 
tween the injury and the lack of knowledge is that the event caus- 
ing the injury would not have happened had the knowledge existed 
in the actor. 
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Suppose the manager of a plant manufacturing explosives com- 
pletely fails to perform his duties of management, intentionally 
violating his duties to all around him. As a result he does not 
know that a certain substance is explosive or that it is packed in 
tins of a certain color. His lack of knowledge causes him to throw 
a tin out of a window. For the resulting injury he is, of course, lia- 
ble. But would he be liable for an injury caused by him years 
later while doing an act which to a person without knowledge of 
explosives would seem innocent of danger? There is nothing to 
connect his past transgression with the later injury. His early 
misconduct was a violation of a standard fixed for conduct in deal- 
ing with known explosives at that time and place; he committed 
a breach of duty to those who might reasonably be expected to be 
injured as a result of it. But when he ceased to deal with explo- 
sives, going from the position rendering necessary knowledge in — 
regard to them, he returned to the obligations of one with no spe- 
cial knowledge. Were this otherwise and were persons charged 
with knowledge of all that which they would have acquired with 
reasonable effort or average mentality, one who attends a medical 
college only to find at the end that he has been too lazy or stupid 
to become a physician, would go through life burdened with a lia- 
bility based upon the knowledge of the average physician. If it 
is said that one is charged with knowledge of that which the stand- 
ard person in the actor’s position would know, or that the actor 
is charged with a knowledge of that which he should know, the 
statement cannot have reference to knowledge which the actor 
might have acquired by the exercise of ordinary mentality or dili- 
gence, except in cases where the failure to acquire the knowledge 
involves not only a breach of duty to someone, but a breach of. 
duty connected in some way with the present event more than by 
the fact that the injury would not have occurred had the duty been 
performed. 

In creating liability in part from the fact that the actor should 
have known facts, the law does not, and should not, go beyond the 
time when the actor had in mind, or would have had in mind if he 
had exercised standard moral and intellectual qualities, that his 
failure to acquire knowledge might result in injury to the plaintiff 
or someone in a general category in which we may place the 
plaintiff. If, however, the actor fails at that time, that is, at a 
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time when he might expect that injury may result from his failure 
to acquire or retain knowledge, he may be liable for such failure. 

Thus assume that a master of a vessel in putting out from a 
small harbor is conscious that he should examine the wharves and 
contours of the land in order to prevent possible injury to the 
wharves if he should have to put back in a storm, as seems not un- 
likely. He does not do so. The return is made in a storm under 
conditions which would make it reasonable for a stranger to the 
harbor to enter it, in spite of a perceptible chance of injury to 
property, and without liability for ensuing damage. The actor 
does harm to property which he would not have done had he made 
use of the opportunity he had previously. It is at least arguable 
that the actor would be liable in this case, not because of his lack of 
_ knowledge of the way to enter without harm to others, but because, 
by defects in qualities which are treated by the law objectively, he 
failed to acquire the knowledge at a time when it seemed substan- 
tially likely that injury of the sort which occurred might result if 
he should fail in getting the information. 

If this is correct, failures to advert to a particular danger at the 
time of accident may be placed upon the same ground. Thus in 
the cases given, if the actor once knew but subsequently fergot, his 
liability would be based upon the answer to the question as to 
whether or not at the time he forgot he should have anticipated 
that forgetting the fact might be a cause of injury and whether the 
forgetting was due to a failure in his “ objective ” qualities. Thus 
assume in the above ship case, that the actor examined the harbor, 
but subsequently forgot. If the forgetfulness was the result of an 
outside force, as if in the interim he had suffered an injury, there 
would be no liability based upon his prior knowledge. On the 
other hand if, having a normal memory, he forgot owing to lack of 
exercise of the will, his forgetfulness would be no excuse. But 
suppose his forgetfulness was due to the fact that he had an ab- 
normally poor memory, or that he was abnormally absent-minded. 
This suggests a further possible basis for liability — one I suspect 
which explains not only cases within this group but also cases deal- 
ing with those who are physically defective. This principle is that 
it is negligent for one to enter into a course of conduct when he 
knows or should know that because of his individual qualities he 
either should not enter upon the undertaking at all or should do so 
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only by making special provision to guard against results expecta- 
ble from his defects. 

Where there is an obvious physical defect, the reasoning and 
the cases are clear.*® A blind man is sometimes said to have to use 
a higher degree of care than one who can see. Without argument 
as to whether there may be degrees of care, it is obvious that 
blind men take different precautions than those taken by men who 
can see and that conduct which would be careful in one who can 
see is negligent in one who cannot. But this is not alone because 
he is blind; it is as much because he knows he is blind. Thus as- 
sume that immediately after the actor’s hand becomes paralyzed, 
suddenly and without his knowledge, he relies upon its normal 
functioning and because it will not respond, another person is in- 
jured. We would not call him negligent. Just as in the case of 
external facts, the actor’s conduct is to be judged not from the 
facts as they are but from the facts as they reasonably appear to 
him. Therefore, the actor cannot be required to take other than 
the ordinary precautions unless he has some reason to believe that 
he is defective. One whose bad eyesight causes him to injure 
another can certainly be treated no more harshly than one whose 
bad brakes cause injury to another. In the latter case it is clear 
the actor is not liable unless he had reason to know that the brakes 
were bad. Ordinarily one has had an opportunity for discovering 
his defects since they come gradually and if he makes the observa- 
tions which one of normal mentality would make he would dis- 
cover them so that, if it is a defect which might be a cause of harm 
to others, he is charged with a duty to know and, knowing, to act 


19 Some of the decisions refer to what is obviously implied in others, namely, 
that the actor is conscious of his infirmity: Ill. Cent. R. R. v. Buckner, 28 Ill. 299 
(1862); Cleveland, Columbus & Cincinnati Ry. v. Terry, 8 Ohio St. 570 (1858) ; 
Cogswell v. Oregon & California R. R., 6 Ore. 417 (1877); Cent. R. R. of N. J. v. 
Feller, 84 Pa. 226 (1877). In some cases, the court says that the defective person 
must exercise a higher degree of care: Winn v. City of Lowell, 1 Allen 177 (Mass. 
1861) ; Karl v. Juniata County, 206 Pa. 633, 56 Atl. 78 (1903). This means, how- 
ever, only that the defective persons must take precautions suitable to those 
with known defects: Balcom v. City of Independence, 178 Iowa 685, 160 N. W. 
305 (1916); Keith v. Worcester & Blackstone Valley St. Ry., 196 Mass. 478, 82 
N. E. 680 (1907) ; Fenneman v. Holden, 75 Md. 1, 22 Atl. 1049 (1891); Phillips v. 
Detroit, etc., Ry., 111 Mich. 274, 69 N. W. 496 (1806); Purl v. St. Louis, etc., 
Ry., 72 Mo. 168 (1880); Buttelli v. Jersey City, etc., Ry., 59 N. J. L. 302, 36 
Atl. 700 (1896). 
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with reference to them. Even in Pennsylvania a blind man is not 
negligent if he “ fails to look ” at a railroad crossing; if he is negli- 
gent it is because he fails to do some other act required of men 
knowing themselves blind. Where the actor does not know him- 
self to be blind, as where he suddenly becomes blind on a dark 
night, he would be neglectful in failing to will to look, but of 
course this failure would have no legal consequence since it could 
not have affected his conduct or the result. 

The same basis of liability exists in many other situations. 
Thus one who enters upon a course of conduct as to the details of 
which he has no information, or one who enters a strange country 
would realize, if having standard intellectual and moral qualities, 
that because of his unfamiliarity he must either not act at all or 
act more cautiously than one with greater knowledge. So one 
without knowledge of medicine who, except in a so-called emer- 
gency, administers medicines, is responsible for injury caused, not 
for his failure to know about them, but because he has entered 
upon an undertaking in which, were he normally intelligent and 
considerate of others, he would know that he should not act. This 
is, I take it, the “ gross ignorance ” for which it is said one may be 
even criminally liable. So again the awkward man, were he to 
exercise the standard qualities would, by observation, discover that 
certain actions of his bring disastrous results. He would ordi- 
narily, therefore, be charged with a knowledge of his awkwardness 
which he must take into consideration in ordering his movements. 
So with a person having slow reaction time or other defect of the 
nerves. It is not present knowledge and present action which 
alone cause an actor to be liable, but past failures, which at the 
time were under such conditions that the actor might then have 
anticipated that someone would be hurt because of a subsequent 
reliance upon non-existent or imperfect functions. 

The same reasoning applies not only to the acquisition of knowl- 
edge, but also to forgetfulness. Assume that A is absent-minded, 
likely because of this to forget where he is while walking in the 
street. He should not be charged with negligence at the time if it 
is mechanical forgetfulness, not due to any defect of the will to 
remember. Thus, if one were to receive a blow on the head which 
causes him to walk into crowded traffic without realization of his 
position, he would not be considered neglectful. But one can 
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scarcely grow up with one’s self without learning of memory abil- 
ity under different conditions. In moments of advertence to any 
abnormal defect in memory, provision must be made to guard 
against its consequences.*® The same applies to sleep. If one is 
overcome while driving, we may say that there is a duty to keep 
awake. Ordinarily there is; because as one feels drowsiness over- 


20 Probably most of the cases dealing with temporary forgetfulness of a so- 
called “ known” danger may be placed upon one or the other of the grounds of 
liability given here. In most of them it is assumed that the fact was part of the 
permanent content of the actor’s mind and the sole question was whether the cir- 
cumstances were such as to justify forgetfulness, assuming normality of memory. 
In City of Charlottesville v. Jones, 123 Va. 682, 97 S. E. 316 (1918), the court 
couples inattention with forgetfulness, indicating that the one is the cause of the 
other. Again in Wood v. Richmond & Danville R. R., 100 Ala. 660, 661, 13 So. 552, 
553 (1892), the court says that “ inattention, thoughtlessness, forgetfulness is per 
se negligent.” So in Brett v. S. H. Frank & Co., 153 Cal. 267, 94 Pac. 1051 (1908), 
it is said that “inadvertence and forgetfulness are not excused.” The matter is 
dealt with in substantially the same way in Buckley v. Westchester Lighting Co., 
93 App. Div. 436, 441, 87 N. Y. Supp. 763, aff'd, 183 N. Y. 506, 76 N. E. 1090 
(1904), where the court says: “If the deceased, knowing the proximity of the wire 
and the danger thereof, became preoccupied in any way and forgot the danger, and 
his so doing was a failure to remain as alert and watchful as a reasonably careful 
man should,” he was guilty of contributory negligence. 

In these and other similar cases, the result is based upon the failure of the 
actor to exercise the normal amount of will for his own protection. In Reynolds 
v. Los Angeles Gas & Electric Co., 162 Cal. 327, 330, 122 Pac. 962, 963 (1912), 
where it appeared that the plaintiff was old, the court said: “If the effect of age 
was to impair her faculties in any respect, common prudence and the requirements 
of law demanded from her the exercise of care sufficient to make good these de- 
fects.” This places forgetfulness on the same basis as (other) physical defects, 
since the court assumed knowledge of an impaired memory. In Kelly v. Town of 
Blackstone, 147 Mass. 448, 18 N. E. 217 (1888), the age and timidity of a woman 
were considered factors. In West Ky. Tel. Co. v. Pharis, 25 Ky. L. R. 1838, 78 
S. W. 917 (1904), where the plaintiff fell over a loose wire in the street, the court 
said that the fact that the plaintiff was thinking about her sister might be consid- 
ered in finding it credible that she forgot the location of the wire. In Bassett v. 
Fish, 75 N. Y. 303 (1878), the ruling may be interpreted as indicating that one is 
not liable for failure to remember a fact where there is no reason to believe the 
existence of the fact will cause injury. 

Other similar cases are: Davis v. Cal. St. Cable R. R., ros Cal. 131, 38 Pac. 
647 (1894); City of Meridian v. McBeath, 80 Miss. 485, 32 So. 53 (1902), the 
court saying that imperfections in memory should not be regarded as a fault; 
Waterbury v. Chicago, Milwaukee, etc., Ry., 104 Iowa 32, 73 N. W. 341 (1897); 
Gilman v. Inhabitants of Deerfield, 15 Gray 577 (Mass. 1860); Fox v. Sackett, 1o 
Allen 535 (Mass. 1865); Buckley v. Westchester Lighting Co., supra; Anderson v. 
Northern Pac. Ry., 19 Wash. 340, 53 Pac. 345 (1898) (the court drawing the in- 
ference of knowledge) ; Williams v. Ballard Lumber Co., 41 Wash. 339, 83 Pac. 323 
(1906) ; Collins v. City of Janesville, 111 Wis. 348, 87 N. W. 241 (1901). 
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taking him, the man of average mental powers will realize that it 
may become complete. But if it comes on unaware, as where one 
is suddenly overcome by odorless fumes from his own vehicle, 
there would be no liability for injury caused. Normally, of 
course, lack of advertence to previously known facts is due to a 
defect, not of the memory per se, but of the moral factors. Thus 
if, while driving, the actor talks with a passenger and “ forgets ” 
to watch the street, his conduct is due to lack of normal regard for 
the safety of others. It may be worth while to point out that it is 
often of importance to determine the particular act or “ fact ” 
which constitutes the negligence, as where the doctrine of “ the 
last clear chance ”’ prevails. 


SKILL 


In many cases, liability may be predicated upon a “ holding out ” 
and this entirely aside from contractual liability. Perhaps this 
may be best discussed in connection with “ skill,” a composite, in- 
cluding knowledge, intelligence and the physical qualities. Since 

Yof these qualities only intelligence has been standardized, it is 
clear that there is, generally speaking, no standard skillful man. 

It is equally clear, however, that if one undertakes work requiring 
a minimum of skill, there is ordinarily liability for failures due to 
falling below the standard. This is obvious where there is a con- 
tractual relationship, as between master and servant. The re- 
sulting liability in tort may be based either upon the fact that one 
enters upon an undertaking when he knows or should know that 
his conduct may cause injury to another or because he has repre- 
sented to others that he has the requisite ability. In the servant 
case, if he injures other servants, his liability may be based upon 
the first ground; if he injures his employer’s property, it may be 
based upon the second. The new and unskillful driver who runs 
into a window is liable because he ought to know his unskillfulness 
will cause damage; if he runs into another car, the driver of which 
relies upon the fact that the actor will act normally, his liability 
may be placed upon both grounds. So if one invites a guest to 
ride, not disclosing an entire ignorance of driving, even in jurisdic- 

tions in which the gratuitous host is dealt with subjectively, it 

would seem that there has been a representation of some minimum 
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amount of skill. On the other hand, if he reveals his lack of skill, 
the guest should not recover, even aside from any doctrine of 
assumption of risk or contributory negligence. 

Eliminating these suggested reasons for liability, there would 
seem to be no standard skill, any more than there is standard eye- 
sight. No one is born with skill; everyone acquires it gradually. 
There must always be beginners. All those who now drive cars 
have had to learn. All we can expect of them is that in learning 
they shall do so with the least possible risk to third persons. The 
new driver in a crowded street is doubtless ordinarily negligent. 
But assume that he drives on the most remote streets and employs 
the usual safeguards of beginners but, owing to some unforeseen 
event, as a neighborhood fire, he suddenly finds himself in the 
midst of a crowd. His conduct should not be judged by that of 
the ordinarily skilled operator. He differs from the physically de- 
fective only in one respect. The blind or deaf man must use the 
streets if he is to have a decent life; it becomes reasonable for him, 
therefore, in the light of his necessities, to do that which, but 
for them, would be negligent. The unskilled driver, however, is 
not permitted to go into traffic ordinarily because his interests in 
driving are not sufficiently great. They may become so however, 
— as if Paul Revere, being injured, could find only an unskilled 
horseman to carry on the message. So one who has no knowledge 
of medicine may in an “‘emergency” dispense. But an emer- 
gency is only a situation in which the hazards of mistaken choice 
are more obvious and where the choice must be made quickly. 
The emergency cases represent a general principle. 


CONCLUSION 


Reviewing the whole matter briefly, it would appear that there 
is no standardized man; that there is only in part an objective 
test; that there is no such thing as reasonable or unreasonable con- 
duct except as viewed with reference to certain qualities of the 
actor — his physical attributes, his intellectual powers, probably, 
if superior, his knowledge and the knowledge he would have 
acquired had he exercised standard moral and at least average 
mental qualities at the time of action or at some connected time. 
It is quite true that negligence does not depend upon moral fault; 
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it is equally true that it does not depend upon fault even in a legal 
sense. It is not true, however, that there can be an objectively 
negligent act, unless we create for “‘ objective ” a special meaning 
to be used only in negligence. 

Whether it would be better to determine liability without refer- 
ence to the qualities of the actor is a different question. Liability 
for conduct follows, usually belatedly, popular conceptions of jus- 
tice. In primitive law it was “just” that vengeance should be 
visited upon the cause of the harm; in the age of economic expan- 
sion and individualism, it was “ just” that the burden of loss 
should be shifted only where the cause of the harm was a knave 
or a fool. With a mechanistic philosophy as to human motives 
and a socialistic viewpoint as to the function of the state, we may 
return to the original result of liability for all injurious conduct, 
or conceivably have an absence of liability for any conduct, with 
the burden of loss shifted either to groups of persons or to the en- 
tire community. The lawyer cannot determine that our rules of 
liability for negligence are either just or unjust, unless he has first 
discovered what the community desires (which determines justice 
for the time and place), and whether the rules are adapted to sat- 
isfying those desires (which I assume to be the end of law). 


Warren A. Seavey. 
Harvarp Law SCHOOL. 
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FEDERAL CONDEMNATION PROCEEDINGS AND 
THE SEVENTH AMENDMENT 


ROMINENT among the matters to which it is expected that 

the Seventieth Congress will devote time and attention is the 
enactment of a statute which will further the policy, rather inade- 
quately expressed in the Transportation Act of 1920, of 
effectuating the consolidation of the railroads of the United States 
into a limited number of enlarged systems. The drafting of such 
legislation has presented many difficulties. To pass over those 
which are essentially administrative or political in character, one 
of the most important and difficult problems of a legal nature 
encountered has arisen out of the necessity of protecting railroads 
desiring to consolidate from the unreasonable demands of dis- 
senting stockholders, and, on the other hand, of relieving such 
stockholders from the burden of remaining partners in a new 
enterprise not acceptable to them. ; 

The bills introduced at the last session of the Sixty-ninth Con- 
gress * propose to deal with the problem by providing for the 
compulsory purchase and sale of the interests of dissenting stock- 
holders. The means adopted are eminent domain proceedings in 
the federal courts, the petition in the condemnation suit (which 
may be instituted either by the railroad or by the dissenting stock- 
holder) being referred to the Interstate Commerce Commission 
for inquiry and report to the court as to what shall constitute just 
compensation. The report of the Commission is to be treated by 
the court in substantially the same manner as the report of a 
master in chancery. 

The specific legal problem which the proposed legislation raises, 
and to which this article is devoted, is whether it is constitutional 
to dispense with the services of a jury in estimating just compen- 
sation. The issues are, of course, affected by the peculiar inter- 
relation of the Fifth and Seventh Amendments. On the one 


1 41 Stat. 456 U. S. Comp. Strat. (Supp. 1923) §§ 100714 et seq. 

2 S. 4892, § 213, and H. R. 17403, § 213, 69th Cong., 2d Sess. Upon the general 
subject to which § 213 relates, see Weiner, Payment of Dissenting Stockholders 
(1927) 27 Cor. L. Rev. 547. 
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hand, the Fifth Amendment requires that upon an exercise of the 
power of eminent domain * by the federal government, or its dele- 
gates, just compensation shall be paid to the persons whose prop- 
erty is thereby taken; and it would seem to be clear that the 
purpose and effect of this provision was to set at rest any doubt 
as to whether the federal government should possess the power, 
asserted from time to time by the English Crown and never re- 
linquished in theory though but rarely asserted in practice, of 
taking the subject’s property without compensation.* The Fifth 


3 “The phrase Eminent Domain [dominium eminens| appears to have origi- 
nated with Grotius, and the nature of the power which it designates is accurately 
described by him. That power is a universal one, and is as old as political society. 
Writers on public law who succeeded Grotius found some fault with the name, as 
seeming to import State ownership of all private property; but they agreed as to 
the real scope of the power in question, and all recognized the name as an accepted 
one.” 1 THAYER, CASES ON CONSTITUTIONAL Law (1895) 945. And see 1 Bouvier, 
Law Dictionary (Rawle’s 3d ed. 1914) 1008, where it is pointed out that Pufendorf 
preferred the phrase “ imperium eminens,” saying (DE JureE NATURAE ET GENTIUM, 
lib. 1, c. 1, § 19 (1698)): “ Potestas in res proprias, vocatur dominium. Potestas 
in personas alias, imperium proprie est; potestas in rem alienam, servitus.” 

For other substitutes for the accepted phrase see Crain, The Right of Eminent 
Domain (1856) 4 Am. L. REG. 641, 643. 

The title by which the topic of eminent domain is generally known in England 
is “ Compulsory Purchase and Sale.” 

4 Filbin Corp. v. United States, 266 Fed. 911, 916 (E. D. S. C. 1920). And see 
McNulty, The Power of Compulsory Purchase Under the Law of England (1912) 
21 YALE L. J. 6390, 645; Crain, supra note 3, at 642. 

The theoretic right of uncompensated taking has been justified as necessary to 
prevent an indignity to the Crown. The Crown being immune from suit, the argu- 
ment has been made that the “duty to make compensation is moral rather than 
legal.” Randolph, The Eminent Domain (1887) 3 L. Q. REv. 314, 316. And 
see the cases cited infra note 39. The Crown’s immunity from suit has been 
passed on to the United States, but the Fifth Amendment has made it necessary to 
devise some means of nullifying the effect of that immunity where the United States 
has taken property without paying for it. The result is the rule, best illustrated in 
United States v. Lee, 106 U.S. 196 (1882), that ejectment will lie against the agents 
by whom the United States has taken premature possession of the condemnee’s 
property. The fact is, however, that the increased suability of the United States, 
under modern statutes, both in the Court of Claims and in the district courts tends 
to reduce the importance of the doctrine of United States v. Lee, supra. See Crozier 
v. Fried. Krupp Aktiengesellschaft, 224 U.S. 290 (1912). 

It is also an established constitutional principle that the “law will imply a 
promise to make the required compensation, where property, to which the govern- 
ment asserts no title, is taken, pursuant to an act of Congress, as private property 
to be applied for public uses.” United States v. Great Falls Mfg. Co., 112 U. S. 
645, 656-57 (1884). Suit for compensation may, therefore, be brought in the Court 
of Claims as a suit upon a “contract, express or implied, with the government of 
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Amendment, therefore, opened up a field for judicial inquiry, 
which was entirely new and unknown to English law, namely, the 
nature and mode of assessment of “ just compensation,” the Con- 
stitution itself prescribing no guiding principles or rules upon 
either subject. On the other hand, the right to the English institu- 
tion of trial by jury “ in suits at common law ” is preserved by the 
Seventh Amendment. Hence in a proceeding in eminent domain, 
brought to determine just compensation conformably to the Fifth 
Amendment, a plea that the proceeding is a suit at common law 
and that the Seventh Amendment requires assessment by a com- 
mon law jury tends to produce a situation where normally de- 
pendable criteria fail; for to follow the usual rule and to try to 
ascertain from English cases whether this sort of case was triable 
by a jury at the common law would, arguing a priori at least, be 
rendered futile by the non-existence in England of the constitu- 
tional principle which is the source of such proceedings in the 
United States. 

We have no reason to suppose that the foregoing situation, even 
in its broad outlines, was ever the subject of specific consideration 
by the draftsmen of the first ten amendments; and in the absence 
of illuminating discussion in the writings of the “ Fathers,” our 
only way around the impasse suggested above is to turn to English 
precedents, notwithstanding the @ priori unlikelihood that they 
will enlighten us, hoping to find and employ as an opening wedge, 
with which to begin our attack, one of those marked inconsist- 
encies between theory and practice which lend such vitality, not 
to say charm, to the English constitution. 
the United States.” Phelps v. United States, 274 U.S. 341 (1927). As to the limits 
within which is confined the doctrine of government liability upon contracts implied 
in law, see Portsmouth Harbor Land & Hotel Co. v. United States, 260 U. S. 327 
(1922) ; Omnia Commercial Co. v. United States, 261 U. S. 502 (1923) ; Liggett & 
Myers Tobacco Co. v. United States, 274 U.S. 215 (1927). 

It is interesting to note that in an early case involving a state’s power of 
eminent domain, a duty to pay compensation was premised (in the absence of an 
express requirement in the state constitution, and at a date prior to the Fourteenth 
Amendment) upon the requirement laid down in the Fifth Amendment, not be- 
cause it was controlling but because it was “a correct definition of the rule of 
public law.” Bonaparte v. Camden & Amboy R. R., Fed. Cas: No. 1,617, at 831 
(C. C. N. J. 1830), per Baldwin, J. 

5 Capital Traction Co. v. Hof, 174 U.S. 1, 13 (1899) ; Liberty Oil Co. vy. Condon 


Nat. Bank, 260 U. S. 235, 243 (1922); United States v. Wonson, Fed. Cas. 
No. 16,750 (C. C. Mass. 1812). And see cases cited in note 56, infra. 
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Happily such hopes are speedily realized; for Parliament, de- 
spite its omnipotence, seems to have adopted the practice at an 
early day of inserting in the special acts by which the power of 
eminent domain was conferred, a proviso that compensation be 
paid to the owner of the property taken;* so that if we were to 
find assessment by jury uniformly resorted to, we would be forced 
to assume that the Seventh Amendment had the effect of making 
recourse to that method obligatory. Conversely, if we were to 
find a diversity of modes tolerated, we would be at liberty to pre- 
sume that the Amendment did not necessarily enjoin any one 
mode upon Congress to the exclusion of others.’ With this in 
mind we approach the parliamentary precedents. 


I. PARLIAMENTARY PRECEDENTS 


It will not be profitable to carry our examination of acts of 
Parliament further back than the time when provisions began to 
be made for the execution of public improvements independently 
of the consent of the individuals whose enjoyment of their private 
property would be thereby disturbed. This transition seems to 
have occurred in the first half of the sixteenth century. Thus in 
a local act passed in 1534, entitled “ An Acte for amendynge of 
Highe Wayes in Sussex ” * it was provided that upon a straighten- 


6 “Tn England although their theory of government would rather terd to 
claim this as an inherent attribute of sovereignty, yet the spirit of equity and justice 
that has always animated her legislators and statesmen, has led her to award in all 
cases full compensation for the property so taken. Thus as early as 1544 [the true 
date is 1543: 35 Hen. VIII, c. 10, infra note 10], we find Parliament authorizing 
the corporation of the city of London to supply the city of London with water, 
and to take private property for their works on payment of a compensation.” 
Marvin, The Right of Eminent Domain (1858) 20 Montuty L. Rep. 481, 484. 

7 It has been pointed out that the use of the phrase “ shall be preserved ” in the 
Seventh Amendment negatives all intent to extend the right of trial by jury beyond 
the limits established at the date of the adoption of the Constitution. 2 NicHots, 
Eminent Domain (2d ed. 1917) $339; 2 Coorey, ConsTiTuTIONAL LIMITATIONS 
(8th ed. 1927) 865. And see Howe v. Treasurer of Plainfield, 37 N. J. L. 145, 147 
(1874). 

As pointed out infra pp. 41-43, the non-necessity of juries in condemnation pro- 
ceedings flows quite as much from the fact that the proceedings are not “ trials,” 
strictiore sensu, as from the circumstance that modes of assessment other than by 
juries were widely employed in pre-revolutionary England. 

8 26 Hen. VIIL c. 7. See also (1523) 14 & 15 Hen. VIII, c. 6. 
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ing of highways such persons as should contribute land for the 
new highway should be compensated in kind by the award to them 
in severalty of the soil and ground of the old highway, shorn of 
the former public easement. Yet a radical departure from this 
practice was made in “ The Bill for the Conduyttes at Glouces- 
ter,” ® passed in 1541. Here the idea of referring questions of 
compensation to a tribunal empowered to make a money award to 
persons compelled involuntarily to part with their property seems 
to have made its first appearance. By this statute, the city of 
Gloucester was authorized to dig for new springs upon Marston’s 
Hill and construct a conduit to lead the waters thus tapped to the 
city. It was provided that within twenty days after breaking 
ground for the purposes of the Act 


“the said Maire or Deane for thententes and p"poses aforesaide, [shall] 
satisfie content and paye unto the owners or possesso's of the saide 
soile or grounde so broken or dygged, asmuche money for the same dig- 
ging and breaking as shalbe adjuged and taxed by the determynacon 
and jugement of iij or iiij indefferent men inhiting w‘in the pishe where 
the place so broken buylded or trenched is or shalbe, . . . And the same 
iij or iiij men alwaies herafter shalbe chosen and named aswell by the 
owner or possesso* of the grounde so broken for the tyme being as also by 
the saide Maire or Deane for the tyme beyng . . . by whose cOmaunde- 
ment any suche grounde or soile shalbe at any tyme herafter so dygged 
or broken: And all suche sdmes as . . . shalbe taxed by the saide iij or 
iiij men . . . for satisfaccon of any suche trespas or trespases, shalbe 
paied and satisfied by the saide Maire or Deane for the tyme beyng 
w'in iiij dayes next after the saide taxacOn or jugement so made and 
yelded, [upon pain of a fine] . . . And nevtheles the ptie whose grounde 
herafter shall be broken, for non payment of all suche s6mes of Money as 
by the saide iij or iiij men for the tyme beyng shalbe taxed and adjuged 
for the doyng of any suche trespas at any tyme or tymes, shall have an 
accon of dett against the saide Maire or Deane . . . for the recove of 
the same dett so taxed ... And if hit shall happen that the said iij 
or iiij men . . . do not or shall not agree, in making any suche taxacon 

. win the saide tyme of iiij dayes to them afore lymyted, . . . then 
the partie or pties so greved and whose lande or soile shalbe so herafter 
subverted and broken shall have his lawfull remedie agaynst the saide 
Mayre or Deane . . . by accon of trespas & to recover damages for the 
same.’ 1° 

® 33 Hen. VIII, c. 35. 

10 A statute similar in its general outlines to the foregoing but relating to the 
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The act, passed in 1605, for the increase of the water supply of 
London by diverting the New River into an artificial channel ** 
embodies provisions for the appointment of commissioners and 
hence is an advance toward modern practice. The statute pro- 
vides: 


“. . at the request and charges of the Maior Cominalty and Citizens 
of London, Cémission or Cémissions under the Greate Seale of England 
shalbe graunted to such psons as the Lorde Chauncellor or Lorde Keeper 
of the Greate Seale of England for the tyme being shall nominate and 
appointe, [four from each of the three counties of Middlesex, Essex and 
Hartford and four from London]; . . . which Sixteene or any Nyne of 
them, whereof Two to be of the City of London, shall have power to 
order and set downe what Rate or Rates Sdme or S6mes of Money shall 
be paide by the Maior Comminalty and Citizens of London to the Lordes 
Owners and Occupiers of the Groundes and Soyle and Milles for which 
composicon is to be made by the intent of this Acte, if the parties cannot 
of themselves agree, and in what manner the same shall be paide; And 
that for the recoverie of suche Money as shall be soe ordered and set 
downe by the saide Comissioners or any Nyne of them, . . . the partye 
or parties to whome the same Money shall be due to be paide by the 
true intent of the saide Order, shall or may recover the same against the 
saide Mayor and Céminalty of London by Accon of Debte in any his 
Majesties Courts at Westminster, . . .” ” 


The first statute in which compensation is to be fixed by a jury 
is “ An Act for enlarging Common High-ways,”’ passed in 1696."* 
Local justices of the peace, after being authorized to widen high- 
ways, where necessary, to not exceeding eight yards in breadth, 
are further empowered 


“to impannel a Jury before them and to adminster an Oath to the said 
Jury that they will assesse such Damages to be given and Recompence 
to be made to the Owners and others interested in the said Ground Rent 
or Charge respectively for their respective Interests as they shall think 
reasonable not exceeding Five & twenty Yeares Purchase. . . .” 


conduits of the city of London was passed in 1543, 35 Hen. VIII, c. 10. In this 
statute, however, the three or four “ indefferent men” were to be appointed by 
the Lord Chancellor. See also (1571) 13 ELiz., c. 18. 

11 3 Jac. I, c. 18. 

12 See also (1609) 7 Jac. I, c. 9. 
13 8 & g Wm. III, c. 16. 
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But the innovation seems not to have met with universal favor, 
for eleven years later Parliament in passing a road-improvement 
statute ** provided that for road materials requisitioned from 
nearby lands the surveyors should pay nothing 


“save only such reasonable Satisfaction to the Owner or Occupier of the 
Ground where the same shall be so digged gathered and carried away 
as for the Damage which he or they shall thereby sustain shall be as- 
* sessed and adjudged by the said Justices of the Peace at the Quarter 
Sessions of the Peace to be holden for the said Counties in case of Differ- 
ence concerning the same. . . .” 


Yet the institution of a jury trial in condemnation cases did not 
thereby go into permanent eclipse, for in 1766, in “ AN act to 
explain, amend, and reduce into One Act of Parliament, the sev- 
eral Statutes now in being for the Amendment and Preservation 
of the Public Highways of this Kingdom; and for other Purposes 
therein mentioned,” *° Parliament, while repealing the Act of 
1696,*° nevertheless provided that upon the failure of efforts to 
agree with the owners of land taken, the local justices of the peace 
should apply, upon notice, to the “ general quarter sessions to be 
holden for the county ”’ before which a jury of twelve should be 
impanelled, and should proceed to assess the property under oath. 

Provisions for assessment of damages by juries were retained 
in three later statutes.** But criticism of juries in such cases is 
frequent in the debates ** upon the Land Clauses Consolidation 
Act,’* and the authors of that act apparently deemed it not only 
wise but consistent with precedent and the constitution to provide 
that the value of the property taken should be ascertained in any 
one of four ways: (1) by a justice of the peace where the value is 
under £50; (2) by arbitration at the option of the claimant; (3) by 
a sheriff’s jury; (4) by a surveyor to be appointed by two justices 


14 “ An Act for repairing the Highways from Old Stratford in the County of 
Northampton to Dunchurch in the County of Warwick,” (1707) 6 ANNE, c. 77. 

15 7 Geo. III, c. 42, § 12. 16 Supra note 13. _ 

17 (1773) 13 Geo. III, c. 78; (1822) 3 Geo. IV, c. 126; (1831) 1 & 2 Wm. IV, 
c. 50. 

18 78 Hansard (3d ser. 1845) 889, 1115; 79 ibid. 1105; 80 ibid. 279. 

19 (1845) 8 Vicr., c. 18. This statute reduced to code form the qualifications 
and safeguards which Parliament had become accustomed to annex to the innu- 
merable special acts, passed in the twenty-four years preceding 1845, conferring the 
power of eminent domain upon railroad companies. 
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where the owner cannot be found or fails to answer a summons to 
appear before a jury.” 

It thus becomes apparent that an ample basis exists in the 
parliamentary precedents for the conclusion that the common law 
sanctioned such diverse methods of assessment that no one 
method can be said to have been made imperative by the Seventh 
Amendment.”* 


II. CONGRESSIONAL PRECEDENTS 


Throughout the early days of the Republic, there is noticeable 
in Congressional legislation a hesitancy to exert the full powers of 
the newly created government, and a tendency to avoid passing 
acts likely to provoke attacks from the advocates of states’ 
rights.** Consequently, for the acquisition of land in the several 
states for such purposes as lighthouses, customs-houses, arsenals, 
etc., Congress relied entirely on cessions from state governments 
or individuals,”* or made appropriations contingent on land being 
purchasable at a reasonable price,”* and with the consent of the 
state.*° The earliest enactments on the subject of eminent do- 
main, therefore, were confined in their effect to the District of 
Columbia, where the possibility of arousing state jealousies would 
not arise. 


20 See Randolph, supra note 4, at 323; Browne, Compulsory Purchase of Land 
(1919) 1 J. Comp. Lec. (3d ser. pt. 1) 67, 71. 

The finding of a Sheriff’s Jury under the Act of 1845 is not conclusive in an 
action to recover the award. Chapman v. Monmouthshire Ry. etc., Co., 2 H. & 
N. 267 (1857). 

21 2 Lewis, Eminent Domain (3d ed. 1909) § 509; 2 NicHots, EMINENT 
Domatn (2d ed. 1917) 3309. 

22 “ For many years after the constitution was adopted and while the fear of 
a too centralized government was still prevalent and the extent of the powers of the 
United States under the constitution was yet but dimly understood, whenever the 
acquisition of land within the limits of a state for the use of the federal govern- 
ment became necessary it was the practice for the taking to be made in a state 
court and by authority of a state statute.” 1 Nicnors, Eminent Domain (2d ed. 
1917) $34. And see Younc, A PoxiticaL AND CONSTITUTIONAL STUDY OF THE 
CUMBERLAND Roap (1902) 40-47; Searight v. Stokes, 3 How. 151 (U.S. 1845). In 
these early days, the federal government even used state courts to enforce revenue 
laws. See 2 Stat. 354 (1806); 3 Stat. 244 (1815). 

23 y Stat. 53 (1789) is the earliest statute and is typical of many. 
24 2 Stat. 294 (1804) is typical. 25 As in 1 STAT. 352 (1794). 
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An immediately noticeable feature of these early acts is that 
they manifest as great a diversity in methods of assessment as do 
the acts of Parliament already referred to. Thus we find, in close 
succession, provisions for assessment by a jury of twenty-three,”® 
by twelve freeholders,”’ by not less than twelve jurymen out of.a 
panel of twenty-four,”* and by not less than seven out of twelve,” 
while we likewise find, all within the same decade, provisions in no 
less than four different statutes for reference of the assessment to 
three commissioners or a majority of them.*° In 1831, occurred 
an act providing for assessment by a jury of twenty,** followed in 
1858 by one imposing such duties upon any twelve or more out 
of a panel of eighteen.** The votes of four jurymen out of a panel 
of seven were deemed sufficient in a later statute,** which went on 
to provide for a review of their findings, at the instance of the 
court itself or the land owners, by a jury of twelve, or a majority 
of them. In 1864 Congress for the first time provided, under the 
stimulus of the emergency created by the Civil War, for the con- 
demnation of lands situated not in the District of Columbia but in 
one of the states, and in three different statutes ** left the matter 
of assessment of damages with three commissioners or a majority 
of them. 

Finally, as though to give a coup de grace to any effort at find- 
ing consistency in federal legislation, Congress, in empowering the 
Secretary of War to condemn land in the course of the execution 


2 STAT. 332, § 12 (1805). 
2 Stat. 537, $4 (1809). 
2 Stat. 539, §7 (1809). 
2 Srat. 771, § 13 (1812). 
2 Strat. 569, §3 (1810). See also 2 Stat. 570 (1810); 3 Stat. § (1813); 3 
Stat. 12 (1813). In Capital Traction Co. v. Hof, 174 U.S. 1 (1899), the Supreme 
Court characterized the original judiciary act (1 Star. 73 (1789)), and especially 
§ 12 thereof, which provided that “the trial of issues in fact in the circuit courts, 
shall, in all suits, except those of equity, and of admiralty, and maritime jurisdic- 
tion, be by jury ” as a “ contemporaneous exposition [of the Seventh Amendment] 
of the highest authority.” 174 U. S. at 10. May not the same be said of the 
statutes, just cited, providing for assessments by commissioners? 
81 4 Start. 476 (1831) ; similar provisions are found in 14 Stat. 387 (1867), and 
in 16 Stat. 1 (1869). 
82 x1 Start. 263 (1858). 
83 12 SraT. 799, § 8 (1863). 
84 13 Stat. 50 (1864) relating to the condemnation of the island of Rock 
Island, Ill., for arsenal purposes; 13 Stat. 356 (1864), amending the charter of the 
Union Pac. R. R.; 13 Stat. 365 (1864), chartering the Northern Pac. R. R. 
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of works for the improvement of rivers and harbors, provided that 
such proceedings should “ be prosecuted in accordance with the 
laws relating to suits for the condemnation of property of the 
States wherein the proceedings may be instituted... .” * 

It is clear, then, that Congress has not acknowledged itself to 
be under the restraint of precedents enjoining one particular mode 
of assessment upon it to the exclusion of all others. 


III. Jupicrat Decisions 


Before taking up the decisions of the United States Supreme 
Court directly dealing with the Seventh Amendment and its rela- 
tion to condemnation proceedings, it may be well to take a brief 
view of the state decisions.** We find justification for so doing in 
the circumstance that they are relatively earlier, and are found in 
large numbers prior to the first Supreme Court decision on the 
subject,*’ due to the timidity, already alluded to,** of the federal 
legislature to make any wide employment of the power of eminent 
domain until late in the nineteenth century. 

A marked superficiality seems to characterize a large propor- 
tion of the opinions in the early state cases in which the right of 
the condemnee to a jury trial has been considered and denied. 
The comparatively rare instances where attempts have been made 
to discover underlying causes reveal a surprising diversity of 
result. Some courts have said that the proceedings to secure com- 
pensation being in the nature of suits against the sovereign, the 
legislature may qualify and condition the right to bring such 


85 25 Srat. 94 (1888). Substantially similar provisions occur in a statute (25 
Stat. 357 (1888) ), relating to condemnation of land for public buildings or other 
public uses. 

86 The guarantee of trial by jury is, of course, an integral part (in more or less 
standardized language) of every state constitution. In a very few states only 
(see 2 NicHots, Emrmnent Domatn (2d ed. 1917) § 339, n. 10) is the application 
of the guarantee to condemnation proceedings so explicitly determined by the 
language of the constitution itself as to leave no room for judicial interpretation. 

In construing the Seventh Amendment the Supreme Court of the United States 
has recognized that “the judicial decisions and the settled practice in the several 
states are entitled to great weight. . . .” Capital Traction Co. v. Hof, supra note 
30, at 23. 

87 Kohl v. United States, 91 U. S. 367 (1875). 

88 Supra note 22. 
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suits, at least to the extent of providing that they be conducted 
without a jury.*® Other courts have proceeded upon the shallow 
reason that there is no right to a jury trial because cases involving 
an exercise of the power of eminent domain are special proceed- 
ings and not actions at law at all.*° 

In Indiana it has been held that eminent domain proceedings 
were not a “ civil case” within a constitutional provision preserv- 
ing trial by jury in such cases,** and a more recent decision reached 
a similar result by reasoning that the constitutional guarantee was 
confined to civil actions at the common law, such as debt, cove- 
nant, assumpsit, trover, replevin, case, etc., and did not embrace 
proceedings not classifiable under one of these heads.*? 

In New Hampshire a jury trial was refused because inquiry 
into colonial precedents showed such a well-established practice 
not to employ juries that the case came within the “ otherwise 
used and practiced ” exception of the jury trial guarantee in the 
state constitution.** A later case in the same jurisdiction followed 
the previous case and added that jury trials in such cases would be 
productive of “ inconvenience and expense.” ** A third case ad- 
hered to precedents but voiced a faint doubt whether upon prin- 
ciple a jury trial could be properly denied were the matter res 
integra.*° 


39 Ligat v. Commonwealth, 19 Pa. 456, 460 (1852); Penna. R. R. v. First 
German Lutheran Congregation, 53 Pa. 445, 449 (1866); Rich v. City of Chicago, 
59 Ill. 286, 291 (1871) ; McElrath v. United States, 102 U. S. 426, 440 (1880). And 
see note 4, supra. 

40 The right of trial by jury “can only be claimed in actions at law, or 
criminal actions, where an issue of fact is made by the pleadings.” Koppikus v. 
State Capitol Commissioners, 16 Cal. 248, 254 (1860). And see In re Bradley, 
108 Iowa 476, 478, 79 N. W. 280 (1899); Gilmer v. Hunnicutt, 57 S. C. 166, 171, 
35 S. E. 521, 523 (1900). 

In Kennebec Water District v. City of Waterville, 96 Me. 234, 249, 52 Atl. 
774, 780 (1902), the court said: “A proceeding for assessing the amount of just 
compensation for private property taken for public uses is not a ‘ civil suit.’ It is 
a special proceeding, provided and authorized by the sovereign power by whose 
authority the property is taken, to determine a specific fact. The proceedings are 
in the nature of an inquisition on the part of the state.” 

41 Lake Erie, Wabash, etc., Co. v. Heath, 9 Ind. 558, 559 (1857). 

42 Allen v. Anderson, 57 Ind. 388, 389 (1877). 

43 Backus v. Lebanon, 11 N. H. 19, 26 (1840). 

44 Dalton v. North Hampton, 19 N. H. 362, 364 (1849). 

45 In re Mount Washington Road Co., 35 N. H. 134, 143 (1857). The Court, 
however, said: “ Provisions in the constitutions of some other States, intended to 
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In New York, a jury trial was denied on the ground that con- 
demnation proceedings lack a judicial character, being emana- 
tions of the legislative power.** A fancied analogy to the power 
of taxation was discerned in this case, as it has been in certain 
others,** though the falsity of the analogy has been emphatically, 
if not convincingly, declared.** 

The absence of disputed questions of fact in eminent domain 

proceedings has been sometimes assigned as a reason why a trial 
by jury may be dispensed with without violence to constitutional 
guarantees. Thus in Gold v. Vermont Central R. R.,*° the court 
said: 
“Tt has not been hitherto supposed, that it [a proceeding to ascertain 
compensation ] was a subject coming within the scope of the appropriate 
duties of a traverse jury. The issue to be tried, if it can, with any pro- 
priety, be called such, is altogether unlike that presented by the counter 
allegations between party and party, in which the truth of the facts in 
controversy is to be ascertained. The duty imposed is rather one of 
appraisement merely. As such, it appropriately belongs to one man, or a 
board of competent men, qualified properly to discharge it.” »° 


secure the right of trial by jury, have been held to apply only to trials between 
party and party, where some issue of fact is to be found, and not to inquisitions of 
this sort.” 35 N. H. at 142. See infra note 50. 

46 In People v. Smith, 21 N. Y. 595, 598-99 (1860), the court said: “ The jury 
trial can only be claimed as a constitutional right where the subject is judicial in 
its character. The exercise of the right of eminent domain stands on the same 
ground with the power of taxation. Both are emanations of the law making power. 
They are the attributes of political sovereignty, for the exercise of which the legis- 
lature is under*no necessity to address itself to the courts. In imposing a tax or in 
appropriating the property of a citizen, or a class of citizens, for a public purpose, 
with a proper provision for compensation, the legislative act is itself due process of 
law; though it would not be if it should undertake to appropriate the property of 
one citizen for the use of another, or to confiscate the property of one person or a 
class of persons, or a particular description of property upon some view of public 
policy, where it could not be said to be taken for a public use.” A judicial charac- 
ter, however, was assigned to eminent domain proceedings in Ingram v. Maine 
Water Co., 98 Me. 566, 573, 57 Atl. 803, 895 (1904); Virginia & Truckee R. R. v. 
Elliott, 5 Nev. 358, 368 (1870) ; and Rhine v. City of McKinney, 53 Tex. 354, 361 
(1880). 

47 Harris v. Wood, 6 T. B. Monroe 641, 643 (Ky. 1828) ; Kramer v. Cleveland & 
Pittsburgh R. R., 5 Ohio St. 140, 146 (1855). 

48 Baltimore Belt R. R. v. Baltzell, 75 Md. 94, 100, 23 Atl. 74, 76 (1891) ; City 
of Austin v. Nalle, 102 Tex. 536, 538, 120 S. W. 996, 997 (1909) ; Kohl v. United 
States, 91 U. S. 367, 376 (1875). 49 19 Vt. 478 (1847). 

50 Supra note 49, at 483. And see In re Mount Washington Road Co., supra 
note 45; Bonaparte v. Camden & Amboy R. R., supra note 4, at 829. 


FEDERAL CONDEMNATION PROCEEDINGS 41 


Likewise it has been held that “trial” in the constitutional 
guarantee, “refers to a dispute and issue of fact, and not to an 
issue of law, or inquisition of damages,” and hence does not 
embrace eminent domain proceedings because they are essentially 
inquisitorial °* and at the common law were conducted ex parte.” 
The foregoing attempts to solve the matter through classification 
do not tend to advance the discussion particularly, and are slightly 
redolent of the “ jurisprudence of conceptions.” °* Moreover, the 
view that the proceeding is an adversary proceeding seems more 
consistent with truth, and is supported by considerable au- 
thority.” 

It detracts a little from their persuasiveness that the majority 
of the cases go off solely on a question of what was the precon- 
stitutional practice,°° without considering why the adoption of a 


51 Raleigh & Gaston R. R. v. Davis, 2 Dev. & B. 451, 465 (N. C. 1837). 
And see United States v. Oregon & Cal. R. R., 186 Fed. 861, 926 (C. C. Ore. 1911), 
aff'd 238 U.S. 393 (1915). 

52 Koppikus v. State Capitol Commissioners, supra note 40; Garrison v. City 
of New York, 21 Wall. 196, 204 (U. S. 1874) ; Kennebec Water District v. Water- 
ville, supra note 40. And see cases cited supra note 51. 

53 Portneuf Irrigating Co. v. Budge, 16 Idaho 116, 126, 100 Pac. 1046 (1909). 
The authority of this decision is, however, questionable, unless the court intended 
to refer merely to the ancient writ ad quod damnum, which was issued ex parte. 
Mutts, Eminent Domatrn (2d ed. 1888) § 84. An ex parte appraisal would proba- 
bly not satisfy constitutional requirements in this country. Langford v. Com- 
missioners of Ramsay County, 16 Minn. 375, 380 (1871) ; People ex rel. Heiser v. 
Gilon, 121 N. Y. 551, 24 N. E. 944 (1890) ; Morgan v. Oliver, 98 Tex. 218, 82 S. W. 
1028 (1904). And in the English statutes of 1766 and 1773 quoted supra notes 
15 and 17, the proceedings were required to be upon notice. 

For further discussion of the writ ad quod damnum see Beekman v. Saratoga, 
etc., Co., 3 Paige 45, 76 (N. Y. 1831); Bailey v. Phila., etc., Co., 4 Harr. 389, 417 
(Del. 1846); Baltimore Belt R. R. v. Baltzell, supra note 48; West River Bridge 
Co. v. Dix, 6 How. 507, 540 (U. S. 1848), dissenting opinion of Woodbury, J. 

54 Pound, The Theory of Judicial Decision (1922) 36 Harv. L. Rev. 802, 817. 

55 Lumsden v. City of Milwaukee, 8 Wis. 485, 494 (1859) ; Rhine v. McKinney, 
supra note 46. And see Searl v. School District, 124 U. S. 197, 200 (1888) ; United 
States v. Sargent, 162 Fed. 81, 83 (C. C. A. 8th, 1908), writ of error dismissed, 215 
U. S. 618 (1910). 

56 Livingston v. Mayor, 8 Wend. 85, 100 (N. Y. 1831) ; Scudder v. Trenton 
Delaware Falls Co., 1 Sax. 694, 722 (N. J. Ch. 1832) ; Willyard v. Hamilton, 7 Ohio 
(pt. 2) 111, 116 (1836) ; Backus v. Lebanon, supra note 43. 

General statements to the effect that jury trials in condemnation proceedings 
were not the usual practice at the common law may be found in the following state 
cases: Ames v. Lake Superior & Mississippi R. R., 21 Minn. 241, 293 (1875); St. 
Joseph v. Geiwitz, 148 Mo. 210, 216, 49 S. W. 1000 (1898); Martin v. Tyler, 4 
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constitution containing a broad guarantee of trial by jury and 
elevating the right to compensation from a moral to a legal plane 
had not the effect of requiring alterations in that practice. It is, 
nevertheless, possible to conclude from the cited cases that the 
inapplicability of trial by jury guarantees to condemnation pro- 
ceedings is a consequence of the fact that such proceedings — 
though having as their end the enforcement of a right now not 
moral merely but legal — are not a “ trial” in the sense in which 
that word is used in the typical constitution; and no mode 
of trial can be deemed mandatory in a proceeding incapable of 
coming under the head of trial at all. A trial in the constitutional 
sense presupposes a situation where one party asserts a thing and 
the other denies it, thereby creating an issue for the determina- 
tion of the jury.*’ On the other hand, in condemnation cases 
there is no assertion matched by denial, but merely a question to 
which both parties are equally eager for an answer — what is the 
value of the property? 

But we need not rest upon these mere differences in outward 


N. D. 278, 299, 60 N. W. 392 (1894); Kendall v. Post, § Ore. 141, 146 (1879); 
Buffalo Bayou, etc., R. R. v. Ferris, 26 Tex. 588, 599 (1863). And see 2 Lewis, 
EMINENT Domain (3d ed. 1909) § 509; 2 Cootey, CONSTITUTIONAL LIMITATIONS 
(8th ed. 1927) 1207; 8 Op. Art’y GEN. 30 (1856). 

In Edwards v. City of Cheyenne, 19 Wyo. 110, 143-44, 114 Pac. 677, 685 
(1911), the court said: “On the ground that it had been the practice in England 
and America before any of our constitutions were adopted to ascertain the com- 
pensation to be paid for property taken for public use by other agencies than a 
common law jury, it is well settled that a general expression in a constitution that 
the right to trial by jury shall remain inviolate does not apply to or affect a pro- 
ceeding to condemn property under the power of eminent domain.” 

In Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685 (1897), an 
exercise of the power of eminent domain under a New York statute was assailed 
on writ of error. As the Seventh Amendment relates to the federal government 
only, the plaintiff in error had to argue that denial of a jury trial in condemnation 
proceedings violated the due process clause of the Fourteenth Amendment. But the 
Court said: “ Neither can it be said that there was not ‘due process of law’ in 
these condemnation proceedings. It is not essential that the assessment of damages 
be made by a jury. Such award may be made by commissioners, at least where 
there is provision for a review of their proceedings in the courts.” 166 U. S. at 
694. See to the same effect Backus v. Fort St. Union Depot Co., 169 U. S. 557, 
569 (1898); Crane v. Hahlo, 258 U. S. 142, 147 (10922). 

57 “ An issue is a single, certain and material point, arising out of the allegations 
or pleadings of the parties, and generally should be made up by an affirmative and 
negative. .. .” Simonton v. Winter, 5 Pet. 140, 149 (U. S. 1831). And see 
Scott, Trial by Jury and the Reform of Civil Procedure (1918) 31 Harv. L. Rev. 
669, 678, n. 45. 
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form. A jury trial is unnecessary because the purpose of the pro- 
ceeding is to inform the state as to how it may take property with- 
out violating the constitution. The function of the common law 
jury —since Bushell’s Case, at least, is not to advise but to 
determine. In selecting an agency to perform such advisory func- 
tion, the state is not affected in any way by constitutional pro- 
visions on the subject of trials by jury.” 


We come now to the decisions of the Supreme Court of the 
United States. 

In Kohl v. United States,°° eminent domain proceedings had 
been instituted under authority of an Act of Congress authorizing 
the Secretary of the Treasury to purchase, at private sale or by 
condemnation, land in Cincinnati upon which to erect a building 
for the United States courts, custom-house and other government 
offices.°* The forum selected was the United States Circuit Court 
for the Southern District of Ohio, and the question of compen- 
sation had been referred to a struck jury selected by mutual 
agreement.” Dissatisfied with the judgment of the Circuit Court, 
one of the property owners sued out a writ of error and contended, 
first, that the proceedings could have been lawfully begun and 
prosecuted in a state court only, and not in a federal court, and, 
secondly, that a separate trial and separate jury should have been 
employed to assess each separate parcel taken. The Supreme 
Court upheld the jurisdiction as well as the mode of procedure 
and the judgment of the court below, and in the course of its 
opinion on the jurisdictional point took up the question of jury 
trials in condemnation cases. 

To sustain jurisdiction the Court held the proceedings to come 
under the head of “suits of a civil nature at common law or in 
equity ” °° because “the government is a suitor for the property 


58 Vaughan 135 (1670). 

59 See in this connection New Orleans, etc., R. R. v. Drake, 60 Miss. 621, 626 
(1882). 

60 or 367 (1875). 

61 17 Stat. 347 (1872). 

62 See the proceedings below, sub nom. United States v. Inlots, Fed. Cas. No. 
15,441 (C. C. S. D. Ohio 1873). For the instructions to the jury, see United States 
v. Inlots, Fed. Cas. No. 15,441a (C. C. S. D. Ohio 1873). 

63 Stat. 73, § 11 (1789). 
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under a claim of legal right to take it . . . ; ” ** and, as to the 
general features of eminent domain proceedings at the common 
law, the Court said: 


“The right of eminent domain always was a right at common law. It 
was not a right in equity, nor was it even the creature of a statute. The 
time of its exercise may have been prescribed by statute; but the right 
itself was superior to any statute. That it was not enforced through the 
agency of a jury is immaterial; for many civil as well as criminal pro- 
ceedings at common law were without a jury. It is difficult, then, to see 
why a proceeding to take land in virtue of the government’s eminent 
domain, and determining the compensation to be made for it, is not, 
within the meaning of the statute, a suit at common law, when initiated 
in a court.” ® 


As a jury trial was had below and as the judgment of the Supreme 
Court was one of affirmance, clearly the remarks on the non- 
necessity of juries are mere dicta. 

The doctrine of the passage quoted that condemnation proceed- 
ings “ when initiated in a court ” are a suit of a civil nature at law 
was carried one step further in Boom Co. v. Patterson.© The 
State of Minnesota had delegated to the plaintiff in error the right 
to condemn land and, under a state statute, proceedings had been 
prosecuted to the extent of securing an appraisement and award 
by duly appointed commissioners. With this the Boom Company 
was dissatisfied and under the state practice appealed to the dis- 
trict court for Anoka County, the court’s duty being to hear the 
case like any other civil cause and to refer disputed questions of 
fact to a jury. The condemnee took a cross-appeal and at this 


64 91 U. S. at 376-77. On the subject of the power of Congress to provide 
expressly for assessment by commissioners, the Court, evidently referring to the 
statutes cited supra notes 30 and 34, said: “ Doubtless Congress might have pro- 
vided a mode of taking the land, and determining the compensation to be made, 
which would have been exclusive of all other modes. They might have prescribed 
in what tribunal or by what agents the taking and the ascertainment of the just 
compensation should be accomplished. The mode might have been by a commis- 
sion, or it might have been referred expressly to the Circuit Court; but this, we 
think, was not necessary. The investment of the Secretary of the Treasury with 
power to obtain the land by condemnation, without prescribing the mode of exer- 
cising the power, gave him also the power to obtain it by any means that were 
competent to adjudge a condemnation.” 91 U. S. at 375. 
85 or U. S. at 376. 

86 98 U. S. 403 (1878). 
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juncture removed the cause to the United States Circuit Court, 
alleging diversity of citizenship and that the case was a “ suit of a 
civil nature, at law or in equity ” under the removal statute.* 
With this construction of the removal statute the Supreme Court 
agreed and upheld the jurisdiction of the court below. Kohl v. 
United States ** was not cited. The importance of these two cases 
lies in their holding that condemnation proceedings are suits of a 
civil nature at law —a definition which has made some courts 
hesitate to hold that nevertheless the Seventh Amendment does 
not require assessment of damages by a jury.” 

Passing over McElrath v. United States * as casting but a very 
indirect light upon the discussion, we come to United States v. 
Jones."' The United States had constructed dams and overflowed 
privately owned property in the State of Wisconsin. The Secre- 
tary of War was directed by statute” to reimburse property 
owners for their damages ‘“ which may have been ascertained in 
the mode provided by the laws of the State.” The owners had had 
damages assessed, on their petition, by duly appointed commis- 


67 18 Strat. 470, § 2 (1875). 

For further discussion of the removability of eminent domain proceedings see 
Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239 (1905) and 
especially the persuasive dissent of Holmes, J. 

68 Supra note 60. 

69 The truth of the matter is simply that common law precedents and criteria 
are relevant to the limitations imposed upon Congress by the Seventh Amendment, 
but not to the limitations with which Congress may circumscribe the jurisdiction 
of a federal court. 

70 to2 U. S. 426 (1880). In this case a naval officer, alleging wrongful dis- 
charge, sued in the Court of Claims for back pay, and judgment went against him 
not only on the claim but on a counterclaim interposed by the United States. His 
contention that in being subjected to this liability he was deprived of the right of 
trial by jury under the Seventh Amendment was rejected by the Court in language 
broad enough to embrace proceedings for compensation for property taken by 
eminent domain, the Court saying: “There is nothing in these provisions which 
violates either the letter or spirit of the Seventh Amendment. Suits against the 
government in the Court of Claims, whether reference be had to the claimant’s 
demand, or to the defence, or to any set-off, or counter-claim which the govern- 
ment may assert, are not controlled by the Seventh Amendment. They are not 
suits at common law within its true meaning. The government cannot be sued, 
except with its own consent. It can declare in what court it may be sued, and 
prescribe the forms of pleading and the rules of practice to be observed in such 
suits.” 102 U. S. at 440. 

The foregoing principles were reiterated obiter in Luckenbach S. S. Co. v. United 
States, 272 U.S. 533, 536 (1926). 

71 roo U. S. 513 (1883). 72 18 Stat. 506 (1875). 
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sioners, and had appealed to the state circuit court. A trial by 
jury was then had and a final judgment fixing compensation at 
$10,000 having been affirmed by the state supreme court, the 
United States sued out a writ of error. Their position involved 
the novelty of the assertion by the government that the act of 
Congress requiring the government to submit to the jurisdiction 
of a state court was unconstitutional. The Court rejected the 
contention and said: 


“The proceeding for the ascertainment of the value of the property 
and consequent compensation to be made, is merely an inquisition to 
establish a particular fact as a preliminary to the actual taking; and it 
may be prosecuted before commissioners or special boards or the courts, 
with or without the intervention of a jury, as the legislative power may 
designate. All that is required is that it shall be conducted in some fair 
and just manner, with opportunity to the owners of the property to 
present evidence as to its value, and to be heard thereon. Whether the 
tribunal shall be created directly by an act of Congress, or one already 
established by the States shall be adopted for the occasion, is a mere 
matter of legislative discretion.” * 


In Shoemaker v. United States,** while we are still without an 
express, square adjudication on the subject under discussion, we 
have an implicit holding that constitutional requirements on the 


73 too U.S. at 519. It should not be overlooked that the circumstance that the 
proceedings were begun in a state court sufficed to render the Seventh Amendment 
inapplicable. As was observed in Minneapolis & St. Louis R. R. v. Bombolis, 
241 U.S. 211, 220 (1916): “ . .. the limitations of the Amendment are applicable 
only to the mode in which power or jurisdiction shall be exercised in tribunals of 
the United States, and therefore . . . its terms have no relation whatever to the 
enforcement of rights in other forums merely because the right enforced is one 
conferred by the law of the United States.” 

74 147 U.S. 282 (1893). 

The very early case of Custiss v. Georgetown & Alexandria Turnpike Co., 6 
Cranch 233 (U.S. 1810) is, in the last analysis, an authority of equal strength and 
cogency with the Shoemaker case, notwithstanding the fact that the statute (2 
STAT. 539, supra note 28) there before the Court happened to provide for a jury of 
twelve freeholders. Their functions were clearly inquisitorial and they did not sit 
with a court (this circumstance is sufficient by itself to show that the jury, though 
of twelve men, was not a common law jury: Capital Traction Co. v. Hof, 174 
U. S. 1, 38-39 (1899)), but merely filed a report with the marshal. The Supreme 
Court reversed an order of the court below quashing their inquisition and thus 
impliedly sanctioned the assessment of damages by a tribunal which was not a 
common law jury. See notes 83 and 84, infra. 
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subject of compensation for condemned property may be fulfilled 
by other methods than assessment by jury. Here the United 
States had provided for the condemnation of land for a public 
park in the District of Columbia, the damages to be assessed by 
three commissioners.”* One of the condemnees challenged the 
constitutionality of the statute on every conceivable ground ex- 
cept the ground that trial by jury was not provided for. In hold- 
ing the statute constitutional the Supreme Court may be said to 
have tacitly approved assessment by commissioners as a consti- 
tutional method. Had they had doubts upon the score of the 
Seventh Amendment, it seems likely that they would have ordered 
that question discussed upon a reargument, but none was had.” 

The case of Chappell v. United States ™ arose under the Act of 
1888, already referred to,"* which empowered officers of the 
United States to condemn land for public buildings by proceed- 
ings which should conform to the practice, pleadings, forms and 
proceedings existing at the time in like causes in the courts of 
record of the state where the federal court happened to be sitting. 
A trial was had by an ordinary jury at the bar of the court and 
damages were assessed by them. Disregarding a peculiar local 
statute which provided for assessment first by a sheriff’s jury per- 
forming inquisitorial functions, followed by an appeal to a court 
sitting with a common law jury, the Supreme Court held that the 
proceedings were in sufficient conformity to state practice to 
satisfy the Act of Congress, and did not pass upon any questions 
under the Seventh Amendment whatsoever. 

In Bauman v. Ross* we have a closer approach to a square 
decision *° on the constitutional necessity of impanelling a jury to 


75 26 SraT. 492 (1890). 

76 See in this connection the observations of Marshall, C. J., in Bank of United 
States v. Deveaux, 5 Cranch 61, 88 (U. S. 1809): “‘ Repeatedly has this court de- 
cided causes between a corporation and an individual, without feeling a doubt 
respecting its jurisdiction. Those decisions are not cited as authority; for they 
were made without considering this particular point; but they have much weight, 
as they show that this point neither occurred to the bar or the bench; and that 
the common understanding of intelligent men is in favor of the right of incorporated 
aliens, or citizens of a different state from the defendant, to sue in the national 
courts.” And see, to the same effect, Sill v. Bank of the United States, 5 Conn. 102, 
106 (1823). 

77 160 U. S. 499 (1896). 78 Supra note 35. 7% 167 U.S. 548 (1897). 

80 An examination of the record shows, however, that the broad question of 
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assess damages in condemnation proceedings. The statute ** 
under which the proceedings were begun related to the condem- 
nation of land in the District of Columbia for highway purposes 
and imposed the duty of assessing damages as well as the duty of 
assessing benefits upon a jury of seven, with power to decide ques- 
tions by a majority vote.*? Of course, such a jury is a jury in 
name only “ and clearly, had the Constitution required a jury, 
this sort of jury, not being a common law jury,** would not have 
met the requirement. The court of first instance had dismissed 
the proceedings because Congress had not previously made an ap- 
propriation to pay such awards as might be assessed. The Court 
of Appeals, rejecting this view, ordered the reinstatement of the 
proceedings, but held a portion of the act which provided for the 
“diminution of the just compensation for the value of the land 
taken to the extent of benefits accruing to the remainder ” to be in 
contravention of the Fifth Amendment.** From the final judg- 
ment both sides appealed, with the result that the Supreme Court, 
differing from both the courts below, upheld the statute in its en- 
tirety. The portion of the opinion which most directly concerns 
us is the following: 


“By the Constitution of the United States, the estimate of the just 
compensation for property taken for the public use, under the right of 
eminent domain, is not required to be made by a jury; but may be 
entrusted by Congress to commissioners appointed by a court or by the 
executive, or to an inquest consisting of more or fewer men than an 


ordinary jury.” * 


the right to a common law jury was not made the subject of any assignment of 
error. 

81 27 Stat. 532 (1893). 

82 See §§ 10 and 15 of the statute, supra note 81. 

83 “Some confusion has perhaps arisen from designating the tribunal of seven 
men, which is to estimate the damages and to assess the benefits, as ‘a jury,’ when 
it is in truth an inquest or commission, appointed by the court under authority 
of the act of Congress, and differing from an ordinary jury in consisting of less 
than twelve persons, and in not being required to act with unanimity.” 167 U. S. 
at 592-03. 

84 United States v. Oregon & Cal. R. R., supra note 51. 

85 The interlocutory judgment of reversal and remand is reported sub nom. 
District of Columbia v. Armes, 8 App. D. C. 393 (1896). The final judgment of the 
same court is reported in Bauman v. Ross, 9 App. D. C. 260 (1896). 

86 167 U.S. at 593. 
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It is an unusual circumstance that in every one of the foregoing 
decisions of the Supreme Court, a meticulous analysis reveals that 
it was not imperatively necessary in order to decide the case to 
pass upon the question which is the subject of our discussion. 
But when the same opinion has been reiterated many times and 
adhered to consistently over a long period, the cumulative effect 
is to entitle the views so expressed to a weight above that of the 
ordinary gratuitous dictum.*’ It is, therefore, submitted that the 
possibility that the court will ever declare that a condemnee has 
under the Seventh Amendment a right to have his damages as- 
sessed by a jury, is negligible,** and that the Constitution does not 


87 It will be recalled that the Supreme Court once said: “Questions which 
merely lurk in the record, neither brought to the attention of the court nor ruled 
upon, are not to be considered as having been so decided as to constitute prec- 
edents.” Webster v. Fall, 266 U. S. 507, 511 (1925). It would seem plausible 
to argue that the converse of this proposition is equally true, and that the Court 
should not countenance an exhumation of the record to show that propositions 
forming an integral part of the Court’s considered judgment were unnecessary to 
the decision and hence not entitled to weight beyond that of obiter dicta. The 
cases cited supra note 76, support this conclusion. 

The collection of the English precedents, supra pp. 32-36, is believed to be 
the first one attempted, though references to isolated early statutes are found 
in Thayer, The Right of Eminent Domain (1856) 19 Montuty L. REp. 241, 243; 
Marvin, supra note 6, at 484; McNulty, supra note 4, at 643. Although these 
precedents have never been examined by the Supreme Court, yet they strongly 
reénforce the Court’s position heretofore assumed, and may, it is submitted, be 
effectively employed for that purpose whenever occasion arises. 

The conclusions herein reached are in entire accord with those arrived at in 
Hines, Does the Seventh Amendment to the Constitution of the United States 
Require Jury Trials in all Condemnation Proceedings? (1925) 11 Va. L. Rev. 
505. 

88 Two square decisions in the lower federal courts in harmony with the 
“ dicta ” in the Supreme Court are Great Falls Mfg. Co. v. Garland, 25 Fed. 521, 524 - 
(C. C. Md. 1885), aff'd on other grounds, 124 U. S. 581 (1888), and United States 
v. Engerman, 46 Fed. 176 (E. D. N. Y. 1891). And assessments by commissioners 
have been had apparently without protest in the following cases, among others: 
United States v. Engeman, 46 Fed. 898 (E. D. N. Y. 1891) ; Carlisle v. Cooper, 64 
Fed. 472 (C. C. A. 2d, 1894) ; High Bridge Lumber Co. v. United States, 69 Fed. 
320 (C. C. A. 6th, 1895) ; United States v. Sargent, 162 Fed. 81 (C. C. A. 8th, 1908), 
writ of error dismissed on motion of Solicitor General, 215 U.S. 618 (1910) ; United 
States v. First National Bank, 250 Fed. 299 (M. D. Ala. 1918). And see United 
States v. Griffin, 14 F.(2d) 326 (W. D. Va. 1926). 

One decision, out of line with the rest, merits mention here. In Beatty v. 
United States, 203 Fed. 620 (C. C. A. 4th, 1913), writ of error dismissed and 
certiorari denied for non-finality of the order sought to be reviewed, 232 U. S. 463 
(1914), the United States had instituted proceedings to condemn lands for mili- 
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require such a complicated question as the value of a minority 
stockholder’s interest in a railroad enterprise to be submitted to 
the uncertain estimate of an uncomprehending jury. 


Paxton Blair. 
New York Crry. 


tary purposes in the United States District Court for the Western District of 
Virginia. Pursuant to the state statute (Va. Cope (1910) §1105f), which gov- 
erned by virtue of the Act of Congress of 1888 (supra note 35), the assessment 
of damages was effected by five disinterested freeholders. Exceptions to the 
awards had been overruled by the District Court (United States v. Beaty, 198 Fed. 
284 (W. D. Va. 1912)), and the Supreme Court decisions hereinbefore discussed © 
(supra notes 60~-79) had been cited in support of the conclusion that the Seventh 
Amendment required no jury trial in the premises. Upon writ of error the Cir- 
cuit Court of Appeals reversed the decree on the ground that the utterances of 
the Supreme Court in the Kohl, Jones, Chappell and Bauman cases were mere 
dicta, and on the further and amazing ground that the Supreme Court had fallen 
into error in attributing the force of an established “ practice” to proceedings 
which in England were not governed by common law but by special statutes 
passed to cover each case. 203 Fed. at 625. Completely overlooking McElrath v. 
United States, supra note 70, the Court held that the enforcement of the right to sue 
the sovereign for compensation was a suit at common law and hence triable by a 
jury. Ignoring Madisonville Traction Co. v. St. Bernard Mining Co., supra note 
67, they confused proceedings to condemn instituted by the sovereign with proceed- 
ings to recover compensation instituted by the condemnee, and applied to the 
former a rule which should be applied to the latter only, and which awards a jury 
trial not by virtue of the Constitution but by virtue of the statute (1 Srat. 73, 
§ 12 (1789)). 

This last mentioned rule, incidentally, is the explanation for the impanelling of 
a jury in cases under the Lever Act (40 Star. 276 (1917), U. S. Comp Srar. (Supp. 
1919) $3115h4e et seg.). See, for example, United States v. Pfitsch, 256 U. S. 547 
(1921); Filbin Corp. v. United States, 265 Fed. 354, 266 Fed. o11 (E. D. S. C. 
1920) ; United States v. McGrane, 270 Fed. 761 (C. C. A. 3d, 1921). In these cases 
the United States seized property under the war power by summary process and 
left the owner to his remedy by commencing an action at law. That Congress 
could constitutionally have provided for trial without a jury (as it did, for exam- 
ple, in 36 Stat. 1087, § 24(20) (1911)) is a legitimate inference from the McElrath 


case. 


A NOTION IN CRIMINAL CONTEMPT 


THE STORY OF A NOTION IN THE LAW OF 
CRIMINAL CONTEMPT * 


I 


Sk JOHN CHARLES FOX in his recent book on The History 
of Contempt of Court has shown us that the courts of com- 
mon law did not punish criminal contempts by summary process 
without a jury until after the abolition of the Court of Star 
Chamber in 1641. Before that time the common law courts dealt 
summarily only with contempts committed in their presence or 
those committed out of court by their own officers, and all libels 
and other such injuries to the dignity of the court as we now know 
by the name of criminal contempts committed by strangers were 
punished only by way of information or indictment. He shows 
that the first case of a summary conviction without a jury of a 
stranger to the court for such a contempt appears in 1721. From 
that time on, the precedents accumulated until they seemed suffi- 
cient to Chief Justice Wilmot in 1765 to permit him to assert in 
the opinion which he had prepared for delivery in the case of King 
v. Almon®* that the jurisdiction of the court to punish such con- 
tempts by summary process without a jury was immemorial. 

In the historical sense he was wrong, but it seems clear that by 
1752 any other procedure had been quite forgotten. For we find 
Chief Justice Lee, in the case of Rex v. Jermy,*® denying a motion 
for a rule to show cause why an information should not be filed 
against a man “ for speaking disrespectful Words of the Court ” 
in terms which show little respect for the ancient doctrine. The 
Chief Justice said, “Take the Rule back again to those from 
whom it came, and bid them wipe their Backsides with it.”* To 

* We are glad to acknowledge our indebtedness to Professor Plucknett of the 
Harvard Law School for his kind and shrewd advice. 

1 King v. Barber, 1 Strange 444 (1721). See Fox, Tae History or ConTEMPT 
oF CourT (1927) 112. 

2 Wilm. 243 (1765). The report was published in 1802, after Wilmot’s death, 
from his papers. 

3 Sayer 47, 48 (1752). , 

4 The report continues: “ An absolute rule was made for an attachment.” And 
by Lee, C. J.: “ There are two cases, in which the court does always make a rule 
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us, unacquainted with the attorneys, the Chief Justice seems un- 
necessarily rude. However, it is a pity that they were not pro- 
vided with the precedents. Blackstone° followed the Chief 
Justice, and under their united and combined authority the juris- 
diction has been uniformly taken to this day. 

Instead of being immemorial, as Wilmot and Blackstone 
claimed, this enlarged jurisdiction was in fact inherited by the 
common law courts from the Court of Star Chamber upon its de- 
cease in 1641." The Star Chamber practice, based upon the 
canon law, was to issue an attachment against the defendant, who 
was thereby required to appear personally, and, not only to file a 
sworn answer to the charge, but also to answer the prosecutor’s 
interrogatories under oath. In the trial, witnesses were called or 
depositions taken before one or more commissioners. We have 
this procedure fully, almost affectionately, explained to us by one 
of the attorneys who practised before the Chamber, Hudson, who 
left the manuscript of his treatise to be published by his son after 
his death in 1635. The Star Chamber did not long survive its 
admirer. It was abolished in 1641 and with the rest of its powers 
the jurisdiction to punish all contempts summarily without a jury 
was given to the Court of King’s Bench.° 

In the enjoyment of this legacy, we find the King’s Bench an- 
nouncing a curious doctrine. If the defendant on his oath com- 
pletely denies the contempt charged against him and if his sworn 
answers on their face completely clear him of the offense, they 


for an attachment, without making a rule to shew cause; namely, for non-payment 
of costs which have been taxed, and for speaking disrespectful words of the court.” 

5 In the same year, Horace Walpole had a dream in which Lee, C. J., addressed 
him “in a voice as dreadful as Jefferies’.” Letter to George Montagu of July 30, 
1752, in 3 Letrers oF Horace WALPOLE (Toynbee’s ed. 1903) 107. 

6 4 BL. Comm. 283 et seq. 

7 See 3 HotpswortH, History or Enciisn Law (3d ed. 1923) 393. This pas- 
sage, the author says, is based on Fox’s articles (“‘ the best historical account of this 
matter”) which appeared in 24 and 25 L. Q. Rev. before Fox’s book referred to 
supra note 1. See also Frankfurter and Landis, Power of Congress over Procedure 
in Criminal Contempts in “ Inferior” Federal Courts (1924) 37 Harv. L. Rev. 1024. 

8 Hudson, A Treatise of the Court of Star Chamber, to be found in 2 HARGRAVE, 
COLLECTANEA JuRmICA (1792), and worth reading; for example, Hudson says 
(p. 103), “ for as the woman said she would never grieve to have been told of her 
red nose if she had not ore indeed, neither is it a ground to examine the truth or 
falsehood of a libel.” 
® 16 Car. I, cc. 10, 11. 
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must be taken as true, and cannot be denied; and so the defendant 
must be discharged, but he is left, if need be, to a further prosecu- 
tion by information or indictment for perjury. 

It seems clear that this curious notion did not obtain in the Star 
Chamber. Hudson makes no mention of it. On the contrary, he 
expressly says, “‘ An attachment shall be awarded against them, 
and they examined thereof; and if they confess the same, or if the 
same be proved against them, they shall be committed.” *® And 
he says that witnesses may on occasion be examined before as well 
as after the defendant has filed his answer, which necessarily im- 
plies that the answer need not, whatever it may allege and how- 
ever fully it may deny the charge, be taken as conclusive.** More- 
over, it will be remembered that the Star Chamber practice, like 
the practice in Chancery, was based upon the canon law (indeed, 
the two are difficult, if not impossible, to distinguish), and the 
Chancery courts entertained no such doctrine. They never took 
the defendant’s answers as conclusive, but allowed them to be re- 
futed.” 

Before we take up the question of the origin of this notion of 
the conclusiveness of the defendant’s answers if completely ex- 
culpatory on their face, let us examine the reported cases. The 
earliest seems to have been decided in 1682.** The defendant was 
a steward of the court and had been attached for contempt in that 
he had failed to execute a writ of habeas corpus. Upon examina- 
tion he explained that the prisoner had refused to pay the charges 
of his carriage. This was deemed no excuse by the court. Then 
the court said: 


“ And though the Defendant being examined upon Interrogatories for 
exacting Bail of £200 Value on an Action of Battery, in the Court 
whereof he was the Steward, and Imprisonment of the Defendant there 


10 Hudson, supra note 8, at 186-87. (Italics ours.) 

11 199. 

12 Anon., Moseley 312 (1730) ; 4 BL. Comm. 288. In Hudson, supra note 8, at 
123 there is a passage which may be on this point. It reads: “Neither shall the 
defendant be allowed in this court the means to acquit himself by his execution, as 
in the chancery, except in some case the worth and the reputation of the party 
charged, or the vileness of the accuser, bring the court to suspect the truth of the 
oath.” The notion is hardly consistent with the rational, hard-boiled, character 
of the Star Chamber. 

18 King v.... , Steward of . .. , T. Jones 178 (1682). 
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for want of Such Bail (which the Court here declared to be a great Op- 
pression) and upon other Matters of Contempt, he had denied the said 
Matters upon his Oath, yet the Court proceeded to the Examination of 
the said Matters also, and did not discharge him by his Oath (as is the 
Course where no Contempt is confessed), and finding the Defendant 
guilty, committed him to the Marshal where he remained in Custody 
for 9 or 10 Days.” 


The ground of the decision appears more clearly in the captions 
in the table at the end of the volume. Under “ Contempt,” Sir 
Thomas Jones, the reporter, says, ‘“‘ Defendant confessing a Con- 
tempt in any one Thing, shall not be discharged by his Oath in 
other Things.” It is submitted that this ground, or at least Sir 
Thomas’ interpretation of it, is wrong, for the offense of the 
steward in failing to execute the writ appears to have been quite 
distinct and separate from his offense of requiring the monstrously 
excessive bail of £200. 

Six years later, in 1688, the doctrine is clearly and definitely 
put. “A Man is charged with a Contempt, and on Interrogatories 
cleareth himself on his Oath, the other Party can proceed no 
further in this Matter, but shall take his Remedy by Action, if he 
will, per cur’.”** In 1696, in Rex v. Belt,’® the report reads: “ In 
the case of a rescue there are two ways of proceeding . . . but 
where upon the return of a rescue an attachment is granted, and 
the party examined upon interrogatories, upon answering them he 
shall be discharged.” And in 1701, Chief Justice Holt said: *° 
“Upon an attachment one is only to answer interrogatories; and 
if he can swear off the contempt, he is discharged.” ** 


14 Anon., Comb. 63 (1688). 

15 Salk. 586 (1696). 

16 Sir —— Cecil v. Others of the Town of Nottingham, 12 Mod. 348 (1701). 

17 In 1702 he repeats the notion in almost the same words, but adds the risk 
which the defendant ran of prosecution for his perjury, “ Per curiam. If one 
brought in, in contempt, deny all upon oath, he is of course discharged of the con- 
tempt; but if he has forsworn himself, he may be prosecuted for perjury.” King v. 
Sims, 12 Mod. 511 (1702) (the only case cited by Viner). We find the Chief 
Justice making similar statements in Anon., 7 Mod. 31 (1702), and in Saunders v. 
Melb:tish, 6 Mod. 73 (1703). In 1711 Salkeld gives a marginal note as follows, 
“Which is all that can be had thereupon; and if he forswear himself, he is subject 
to a prosecution for perjury, Far. 31.” Salk. 84. The case cited, Far. 31, is the 
anonymous case supra. 
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Twenty years later, in 1721, we have a case ** which shows us 
not only the doctrine, but also shows us very clearly that this 
practice of interrogatories to be answered under oath was limited 
to attachments for contempt and strictly excluded from criminal 
trials under the common law. The report reads: 


“‘ He presented a petition to the common council of London, reflecting 
upon one of the aldermen, and used contemptuous words of this court 
at the same time. For the petition the court granted an information 
against him and those who signed it, and for the contempt, an attach- 
ment. 

“ The prosecutor in his interrogatories asks him, If he did not present 
the petition, and use such and such words. And now the defendant 
moved, that the interrogatory, as to presenting, might be struck out, be- 
cause it is making him accuse himself of that which will convict him of 
the libel. Et per curiam, He is not obliged to answer it; you may ask 
him whether, when the petition was presented, he did not say so and so; 
therefore let that part of the interrogatory be struck out.” 1° 


In 1727 in the Court of Exchequer we come across the first 
limitation of the doctrine. In Wilkins v. Edson,” we find: 


18 Rex v. Barber, 1 Strange 444 (1721). 

19 Strange, the reporter, could not help adding, “.N.B. I drew them at first as 
the court now settled them, but that question was put in after they went from 
me, though I cautioned the attorney against it.” Strange explained to Lord Hard- 
wicke, two years later, that the proper method is to move to have the improper 
interrogatory suppressed. See Coxe v. Phillips, Cas. t. H. 237, 239 (1723). 

In 1723 we find the case of King v. Ackworth, 8 Mod. 81. It reads, “Upon a 
motion for an attachment against the defendants, upon an affidavit of their with- 
drawing a witness from giving evidence at the assizes in a trial had there upon an 
information against certain smugglers; 

“It was shewed for cause why an attachment should not go, that the defendants 
had affidavits to disprove the charge made against them by the affidavits of the 
plaintiff; thereupon those affidavits were now read in court: and it was affirmed to 
be the constant practice, that though the affidavits produced by the plaintiff were 
very full as to the charge, yet if the person denied such charge by as plain and 
positive affidavits, in such case he shouid be discharged, and an attachment should 
not go; and that if such affidavits were not true, then the plaintiff had a proper 
remedy, which was by indicting them for perjury. And because a man shall not 
be kept in custody, and deprived of his liberty, by an attachment, therefore this is 
the only case where a negative oath shall be preferred to an affirmative. 

“ All which was agreed by THe Court; but that the present case differed; for 
the defendant did not by his affidavit plainly deny the fact with which he was 
charged.” 

20 Bunb. 244 (1727). 
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“In cases of great contempts, where the party is examined on inter- 
rogatories, and denies the contempt, the court have given liberty to the 
other side to examine witnesses to falsify his examination: but nota, this 
is only in great contempts [for the practice of the king’s bench and com- 
mon pleas is otherwise]. In the present case, the court gave leave for 
Purcell [the person in contempt] to move for an order for liberty to 
examine witnesses on his part, to fortify his denial of the contempt.” 


As already stated, the rule did not obtain in Chancery; so Lord 
Chancellor King’s attitude toward it in 1730 is interesting: 


“ By the standing Rule of the Court, if the Contemnor, being ex- 
amined on Interrogatories, denies the Contempt, the prosecutor may 
take out a Commission to examine witnesses to prove it; and the Con- 
temnor can name only one Commissioner, and may cross examine the 
Prosecutor’s Witnesses, but cannot examine any Witnesses for him; but 
on proper Affidavits the Court will give him Leave to examine Witnesses 
to some special Points, as the Lord Chancellor did in this Case, and de- 
clared, that he thought it a very hard Rule, and that since the Prosecutor 
might examine one in Contempt on Interrogatories, he ought to be con- 
tent with his Oath.” 74 


Finally, in King v. Vaughan,” before Lord Mansfield, we find 
this report: 


“Cause shewn against a rule for an attachment against the defend- 
ant, for acting as an attorney of this court, after having been struck off 
the roll. 

“Tord Mansfield stated the practice of the court to be, that, if the 
defendant, by his affidavit, fully denies the charge, on which the rule 
for an attachment was granted, that is sufficient; the weight of the evi- 
dence or the credibility of what is sworn, is never considered; but if the 
defendant is hardy enough to swear faisely, he is left to be punished by 
indictment. In chancery, he said, they proceed differently: they ex- 
amine the defendant on interrogatories, and also examine witnesses on 
both sides, and then decide upon the truth of the charge. 

“In this case the court thought the charge was not sufficiently 
answered.” 


We may stop here in our examination of the English reports be- 
cause we have already overrun the opinion of Chief Justice Wil- 


21 Anon., supra note 12. 22 2 Doug. 516 (1780). 
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mot in King v. Almon, and of Blackstone. However erroneous 
they were in their assertion that the jurisdiction was of common 
law origin, yet their statements of the doctrine which we are ex- 
amining are complete and accurate. 

Thus did our notion become firmly established in the courts of 
common law. Obviously it could not remain intact. It soon over- 
taxed the common sense of the judges. In 1796, in Matter of 
Crossley: ** 


“ Tt was strongly insisted on behalf of the defendants, who were called 
upon by a rule to answer the matters of certain affidavits imputing mal- 
practices to them, that as they had by their affidavits positively and 
pointedly denied the charges, the rule must be discharged, though they 
would be liable to indictments for perjury if the facts sworn to by them 
in their answers were false. 

“ But The Court were of opinion that it was not sufficient to answer 
the charge in direct terms, for that if the story represented by the de- 
fendants were not credible an attachment must be granted against them. 
And the story told by these defendants appearing to the Court highly in- 
credible, an attachment was granted.” 2* 


This seems to be the end of the notion in England. 

Before coming to the question of the origin of this notion, let us 
examine the practice of interrogatories to be answered under oath. 
What sort of an oath is it? In England at this time the two species 
of oaths which could be taken by defendants were the inquisitional 
or interrogatory and the compurgatory.** The former was the 
ecclesiastical rival of trial by jury, which, by the time we first lay 
eyes on our notion, had already made sure of defeating the latter 
as the form of trialin England. It seems clear that our oath is the 
inquisitional and not a survival of the dying compurgation. In 
the first place, we find no trace of any friends of the defendant 
taking the oath with him, no compurgators. In the second place, 


23 6 T. R. yor (1706). 

24 Cf. Ex parte Nowlan, 6 T. R. 118, 121 (1794), where a bankrupt had been 
examined and he was asking the court to accept his statements. Ashhurst, J., said, 
“Tt would be a ridiculous ceremony for the commissioners to go through in ex- 
amining a bankrupt, if they were bound to give credit to his account, however im- 
probable or absurd it might be, merely because he has the effrontery to swear 
to it.” 

25 See 4 WicMoRE, EvIpENCE (2d ed. 1923) § 2250. 
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our oath is given to answers to many specific questions, not solely 
to the grand question of guilt or innocence. However, we really 
need only compare our procedure with the indubitably ecclesiasti- 
cal and inquisitional procedure of the Star Chamber.” 

The fact seems to be that the King’s Bench took these inter- 
rogatories from the Star Chamber — not, however, all at once. In 
the exercise of its limited summary jurisdiction over contempts by 
its court officers and against its process, which the King’s Bench 
had enjoyed from early times, we find it using these interroga- 
tories in cases of contemptuous acts done out of court, where some 
sort of evidence was needed to supply the testimony of the eyes 
and ears of the judge.*” Probably this was by way of imitation 
of the Star Chamber, in which common law judges, for example 
Coke, sat. Later, when the Star Chamber was abolished and the 
King’s Bench took over its jurisdiction in all kinds of contempt, 
naturally the procedure and these interrogatories followed. 

Coming now to the precise question of the origin of this curious 
notion that the sworn answers to these interrogatories must be 
taken as conclusive, we have two factors. One is the jurisdiction 
to punish the defendant for perjury. If this oath be not a pure 
compurgation, the power to punish the defendant for perjury is 
obviously a necessary condition to the notion. Except for those 
few cases which were more civil than criminal where a party might 
have an action against the defendant for the perjury,”* we can 


26 For example, one small point: in the Star Chamber the plaintiff had only 
four days to file his interrogatories to the defendant. Hudson, supra note 8, at 169. 
And likewise in the Court of King’s Bench the interrogatories had to be filed within 
four days. Mayor of Norwich v. Johnson, Comb. 7, 8 (1686); 4 Br. Comm. 287. 
But perhaps that was so before 1641. 

27 In a book by Richard Cosins, published anonymously in 1591-93 under the 
title, AN APoLoGIE FoR SUNDRIE PROCEEDINGS BY IURISDICTION ECCLESIASTICALL, is 
the following (pt. III, 56): “ Yea not onely in the Courts aboue named [Chancery 
and Star Chamber] but in al the other Courts of Record at Westminster; I am cred- 
ibly informed, that, (time out of minde) it hath beene obserued, for the Iudges by 
corporalle oathe to examine any person; whome they had cause (in discretion) to 
suspect to haue dealt lewdly, about any writ, returne, entrie of rule, pleading, or 
such like matter (not being capitall) touching their seuerall Courts, as namely 
Sherifes, & their Under Officers & Minfters, Protonotaries, Philizars, Chirographers, 
keepers of Records or Rules, Clerkes, and sometimes Councellours and Atturneis or 
the very parties, hauing suites.” An example of this practice seems to be found in 
Nicholas Davie’s case, Dyer 244a (1565), “et cest matt del seal fuit confesse p 
lattorn sur son seremt . . . Et lattorn del pt’ commit al Fleet quousq &c.” 

28 Rex v. Gibbs, Comb. 62, 63 (1682). 
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scarcely see a judge accepting the defendant’s oath as conclusive 
and discharging him on it alone, unless he were sure that the de- 
fendant could be brought to account by a prosecution for perjury. 
He could hardly allow himself to be flouted with impunity, except 
from remorse. 

When, therefore, did the King’s Bench gain jurisdiction over 
such perjuries? Blackstone to the contrary notwithstanding,” 
the perjury of witnesses was not punishable at common law. To be 
sure, the perjury of jurors was punished, but that was a different 
matter, incidental to setting aside a false verdict, not a purely 
criminal offense.*° Not until 1562, when a statute ** was passed, 
giving the courts jurisdiction to compel the attendance of wit- 
nesses and to punish their perjuries, could the courts have pun- 
ished the perjury of a defendant for contempt.** And even then 
the court of Star Chamber, rather than the courts of common law, 
exercised the power, perhaps as much on account of its ecclesiasti- 
cal character and its canon law procedure, (for prior to the stat- 
utes only the ecclesiastical courts dealt with perjury), as on 
account of its aggressive and powerful nature. So we find that it 
was not until the abolition of this engrosser of remedies that our 
common law courts felt free to use this threat upon a defendant 
who was heedless in his answers to their interrogatories. Only by 
the middle of the seventeenth century can we say that the court of 
King’s Bench had more than the defendant’s conscience or the 
doubtful action of another court to rely on.** But by 1671 we 


29 4 Br. Comm. 138. 

30 3 SrepHEN, History or CrrmmINAL LAw oF ENGLAND (1883) 241. “ We find, 
accordingly, that in early times, and indeed for several centuries, the only perjury 
of which the common law took notice was the perjury of jurors, and this was 
punished, not as a substantial offence, but as an incidental result of the process 
called ‘ attaint,’ the main object of which was to set aside a false verdict in certain 
kinds of actions.” 

81 5 Exiz., c. 9. This statute by its terms ran only to the end of the next 
Parliament, but it was made perpetual by (1587) 29 Exiz., c. 5, § 2, and also by 
(1623) 21 Jac. I, c. 28, $8. 

382 4 HotpswortH, History or EnctisH Law (3d ed. 1924) 515 et seq. 

38 “ Furthermore, the crime of perjury, though also cognizable as a statutory 
crime in the ordinary criminal courts, was practically dealt with almost exclusively 
in the Star Chamber.” 3 WicmMorE, EvENCE § 2040. In 3 STEPHEN, op. cit. supra 
note 30, at 245 we find: “The present law upon the subject, . . . originated en- 
tirely so far as I can judge in decisions by the Court of Star Chamber; . . . this 
remarkable instance of judicial legislation.” 


e 


60 HARVARD LAW REVIEW 


find the common law able to deal with perjury in any court." 
Therefore, the notion probably arose after 1641 and some time 
before 1682 —for it is unlikely that the courts would have con- 
ceived it before their jurisdiction for perjury was firmly estab- 
lished, and we find it to be “the course” of the King’s Bench 
forty years later. 

The other factor in the rise of the notion is the privilege against 
self-incrimination.*° The ancient common law had no prejudice 
against forcing a man to testify against himself and no sentiment 
about examining a defendant of his own offense.** Somewhat para- 
doxically to our modern mind, the courts were reluctant to lend to 
a defendant’s testimony the advantage in force and persuasiveness 
which the lingering reverence for an oath, derived from the mem- 
ories of compurgation, might give it.** It was not until the middle 
of the seventeenth century that the prohibition against compulsory 
self-incrimination came into our law. Now this is the same time 
that the King’s Bench took over from the Star Chamber the juris- 
diction to punish these criminal contempts. The same wave of 
public emotion, it would seem, which wrenched the power from the 
hands of the Star Chamber and tendered it into the keeping of the 
King’s Bench began to forbid the court to make a man testify 
against himself. It found itself endowed with the powers of the 
Star Chamber and at the same time forbidden to make full use of 
its procedure. What should the King’s Bench do? Instead of giv- 
ing up these interrogatories and their sworn answers, to which it 
had long habituated itself, it sought to solve the problem. The 
Gordian answer did not come naturally to the judges’ minds. They 

84 Anon., Sid. 454 (1671). 

35 Why did not the rule that a party was incompetent as a witness trouble our 
courts in taking these sworn answers to interrogatories? This rule became well 
established before the end of the sixteenth century, long before the problem arose. 
9 HotpswortH, History or EnciisH Law (3d ed. 1926) 194. It was accepted as 
law by the Star Chamber quite as much as by the common law courts. IJbid.; 
Hudson, supra note 8, at 205. So it should have troubled the Star Chamber, as 
much as the King’s Bench. 

86 “ Most notably, every accused felon was required to be examined by the 
justices of the peace, and his examination to be preserved for the judges at the trial; 
and, so far as appears, not a murmur was ever heard against this process till the 
middle of the 1700s; and no statutory measure was taken to caution the accused 
that his answer was not compellable, until well on in the 1800s.” 4 WicMoRE, 
EvIvENcE § 2250. 

87 4 WicmorE, loc. cit. supra note 36. 
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were Solons, not Alexanders. Newly invested with the power to 
punish perjuries, could they not retain the procedure of interroga- 
tories, at the same time placate the recent movement against self- 
incrimination, and yet not let a conscienceless, remorseless de- 
fendant flout them with impunity? Remember that the privilege 
against self-incrimination rose but slowly out of the waves of pub- 
lic sentiment. The abolition of the Star Chamber came just at the 
beginning of a troubled and distracted period of English history. 
The judges of the Restoration were by no means pillars of popu- 
lar rights nor, indeed, very respectable lawyers.** The first 
thoroughly admirable Chief Justice, Holt, came to the King’s 
Bench with William and Mary in 1688, after our notion first ap- 
pears in the reports. 

What did the judges do? They accepted the defendant’s oath 
at its face value and warned him of the dangers of perjury. In- 
stead of yielding the interrogatories they emasculated them. Per- 
haps in the back and bottom of their minds, nearer than we to 
compurgation, lay more respect for the efficacy of an oath than we 
entertain in these more rational days. Perhaps, with an eccle- 
siastical cast of thought, they were seeking a confession from the 
defendant and felt that they could do nothing if they failed to get 
it. It is a psychological problem, if you please, and their solution 
is an example of the workings of the legal mind of the period.*® 


88 Holdsworth prefaces his account of the bench during this period with the 
statement, “ There are famous names among the lawyers of this period; but, until 
the Revolution, the causes which had made for the deterioration of the Bench in 
the first half of this century operated with increasing force”; and, “ Thus judges 
were appointed and dismissed for purely political reasons more freely than at any 
other period in our legal history ; and, as leaders of the profession refused to accept 
office upon these terms, the bench not only ceased to be respected, but even excited 
feelings of hatred and contempt.” 2 HoitpswortH, History or Enciish Law 
(1924) 499, 515. Lord Campbell writes of this period, “ The unprincipled, igno- 
rant, and incompetent Chief Justices of the King’s Bench, who have been exciting 
alternately the indignation and disgust of the reader. .. .” 2 CAMPBELL, Lives oF 
THE CHEF Justices (3d ed. 1874) 382. But he exaggerates. 

89 There is a third form of oath, the decisory, which may possibly be the ob- 
scure but direct ancestor of our notion. Certainly it is remarkably similar. It 
permitted either party to call upon the other to take oath to his pleading, and if he 
did the other was forced to accept the swearing as decisive and peremptory of the 
case. Pollock and Maitland say of it, “ The practice of ‘ deferring’ and ‘ referring’ 
a ‘decisory oath’ was widely received on the Continent as a part of the Roman 
procedure. Bracton had heard of it; but it never struck root in our common law.” 
[In a note, the authors add, ‘“‘ We have seen no instance on any plea roll.”] “ How- 
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The rule against self-incrimination may have been placated by 
this solution, but it was not appeased.*® The proceeding was on 
the criminal side of the court ** and “ for the party-defendant in 
a criminal case, the privilege permits him to refuse answering any 
question whatever in the cause.” ** Yet the courts were strict in 
their insistence that the interrogatories must be answered, refus- 
ing even to allow the defendant to plead guilty or submit himself 
to judgment.** In one such case,** the court added, “ If improper 
interrogatories are administered, the party may refuse to answer 
them.” And the case of Rex v. Barber, given above,** shows that 
an interrogatory which would tend to incriminate the defendant in 
a criminal case would be improper and one he need not answer. 
This is nothing more than pretending that the proceedings were 


ever, at a later day we find that in the London civic courts the defendant can call 
upon the plaintiff to swear to his cause of action, or the plaintiff can call upon the 
defendant to swear to an affirmative plea that he has pleaded, and in either case the 
oath, if sworn, is ‘ peremptory,’ that is, it gives victory to the swearer.” 2 PoLLocK 
AND MAITLAND, History OF ENGLIsH Law (2d ed. 1898) 636, 637. 

And, as they say, we find it among the borough customs of London: “ When 
any personal action is pending and any matter is alleged by the defendant in bar 
to the action, or any material reason for delaying the plaintiff, and the plaintiff puts 
himself upon the peremptory oath of the defendant [sur le serement le defendaunt 
peremptorie| that the plea or the exception given by the said defendant is not true, 
then the said defendant shall be sworn if he chooses [s'il vuille], that his plea or 
the exception which he has given is good and true. And if he come and refuse to 
make such oath, then he shall be held as convicted in his suit. And if he make 
oath, the plaintiff shall be ousted from his suit.” 1 Se~pen Society, BoroucH 
Customs (1904) 184-85, quoting from the London Liber Albus, which was written 
or compiled in 1419 from records of various dates. 

Likewise, the defendant may put himself upon the oath of the plaintiff to be 
made at once with his sole hand [ove sa soule mayn], and if the plaintiff do not 
make oath that his demand is true the defendant goes quit. Ibid. 

Would it be possible to trace the genealogy of our notion, born, so far as we 
know and as we may believe, about 1650 or so, back to such an ancient Con- 
tinental ancestor? The decisory oath got only a precarious footing on English 
soil; apparently it had no more than a temporary habitation in the London courts 


over two hundred years before our doctrine saw the light of law. 


40 Cf. 4 Bt. Comm. 287. 

41 “The Court declared the rule to be that til the attachment issues everything 
must pass on the civil side of the Court, and afterwards on the Crown side.” Wood 
v. Webb, 3 T. R. 253 (1789). 

42 4 WicmoreE, EvIpENCE § 2268. 

#3 King v. Edwards, 1 Wm. BI. 637 (1768); Rex v. Beardmore, 2 Burr. 792 
(1759). The latter is a long report and shows the details of the procedure. 

44 King v. Edwards, supra note 43. 
45 Supra note 18. 
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civil. So the fact that the answers which the defendant is com- 
pelled to give are taken as conclusive is really no solution at all. 
Blackstone partly appreciated the situation, for he says, “ The 
admission of a party to purge himself by oath is more favourable 
to his liberty, though perhaps not less dangerous to his con- 
science.” *° Wilmot also seems to have been vaguely troubled by 
it, and, equally vaguely, tries to defend it.’ The fact is that so 
long as the answers to the interrogatories are compulsory ** we 
have an exception to the rule against self-incrimination, and 
Blackstone’s only justification, its “ high antiquity ” and its “ long 
and immemorial usage,” (to go back to Fox, where we began) is 
not the fact.*® 


II 


So much for the history of our notion in England. Its mother 
we know was the Star Chamber practice. Its father presumably 
was the privilege against self-incrimination. Whatever its parent- 
age this mongrel was born out of wedlock and by 1796 had died a 
natural death. By that date at least the notion that the defend- 
ant’s answer to a charge of criminal contempt must be taken as 
conclusive was no lenger law in England. 

However this notion was still intact and in force when the colo- 
nies broke away from England. Our American courts took it over 
entire.°° And in the United States our notion is still good law 
today in several jurisdictions." One case, decided in Indiana in 
1919, will best illustrate the length to which the notion has been 


46 4 BL. Como. 287-88. 

47 “Tt is certainly a more favourable Trial than any other: for he cannot be 
convicted if he is innocent, which, by false Evidence, he may be by a Jury; and if 
he cannot acquit himself, he is but just in the same situation as he would be in, 
if he was convicted upon an Indictment... .” King v. Almon, Wilm. 243, 257 
(1765). 

48 See SHorT AND MELLoR, Crown Practice (2d ed. 1908) 353 for the form of 
oath. It seems still to be required. 

49 2 BENTHAM, RATIONALE OF JupDICIAL EvmeENce (1827) 323-28 has a short 
scornful account of attachments for contempt and their extraction of the evidence 
by interrogatories; but he does not touch on our notion. 

50 United States v. Dodge, Fed. Cas. No. 14,975 (C. C. D. Mass. 1814) ; Wells 
v. Commonwealth, 21 Gratt. 500 (Va. 1871); Thomas’s Lessee v. Cummins, 1 
Yeates 40 (Pa. 1791) ; Postal Tel. Cable Co. v. Norfolk & W. R. R., 88 Va. 929, 14 
S. E. 691 (1892). 

51 Ex parte Earman, 85 Fla. 297, 95 So. 755 (1923); Ex parte Biggers, 85 Fla. 
322, 95 So. 763 (1923) ; People v. Seymour, 272 Ill. 295, 111 N. E. 1008 (1916) ; 
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carried." There the defendant was charged with contempt for 
publishing a disrespectful newspaper article upon a pending law- 
suit. The defendant answered under oath that the lawsuit was no 
longer pending. The court said that if the case was closed the 
article could not constitute contempt of court, that the defendant’s 
answer was conclusive, and hence that the defendant must be dis- 
charged. This is perhaps the strongest decision that could be 
found, but the same principle is followed today in Florida, Illinois, 
New Jersey, and Ohio.” 

But the general tendency of our American courts has been away 
from the notion. Its history in the United States may best be il- 
lustrated by the decisions of the federal courts. The earliest fed- 
eral case in point was decided in 1814 by the Circuit Court for 
Massachusetts.** The defendant was charged with contempt for 
rescuing a prisoner under arrest for treason. The court said: 


“We cannot receive any collateral evidence as to the offense, but if 
the respondent, by his affidavit, and answers on oath to interrogatories 
proposed by the district attorney discharges himself of the contempt no 
further proceedings can be had against him on the attachment.” 


This is our notion intact. In 1880 the same principle was fol- 
lowed where the contempt charged consisted of accepting a bribe 
while serving on a jury.” The court, however, stated that while 
the defendant’s answer will be accepted as conclusive, it must be 
consistent with itself. In other words if the defendant perjured 
himself he must at least have lied artistically. The question was 
left open in the Supreme Court in 1889, but the Court showed a 


People v. Severinghaus, 313 IIl. 456, 145 N. E. 220 (1924) ; Zuver v. State, 188 Ind. 
60, 121 N. E. 828 (1919); Im re Gonzales, 88 N. J. L. 536, 97 Atl. 953 (1910); 
Appeal of Verdon, 89 N. J. L. 16, 97 Atl. 783 (1916) ; Im re Robinson, 117 N. C. 
533, 23 S. E. 453 (1895); In re Parker, 177 N. C. 463, 99 S. E. 342 (1919); Pro- 
tective Ass’n v. Roebling, 18 Ohio N. P. (Nn. s.) 385 (1916). 

52 Zuver v. State, supra note 51. 

53 In North Carolina our notion has been modified but certainly not under- 
mined. In that state the defendant’s answer is held to be conclusive upon his 
intent. If the defendant denies that any insult to the court was intended, no 
matter how libellous and disrespectful his language may have been, and even 
though he admits that he is the author, he is entitled of right to his discharge. In 
re Robinson; Jn re Parker, both supra note 51. 

54 United States v. Dodge, supra note so. 

55 In re May, 1 Fed. 737 (E. D. Mich. 1880). 
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“visible leaning ” against our notion.** And finally in 1906 the 
notion’s career in the federal courts was definitely ended.” 

This is the history of our notion in the federal courts. and this 
may be said to be its history generally in the United States. In 
the great majority of our jurisdictions it has now been discarded.™ 
In most instances the courts have taken it upon themselves to 
repudiate the rule. In some states it has been abolished by 
statute.*® And it has never been adopted in equity © or in cases 


56 Savin, Petitioner, 131 U.S. 267. 

57 United States v. Shipp, 203 U. S. 563. “It is urged that the sworn answers 
are conclusive, that if they are false the parties may be prosecuted for perjury, but 
that in this proceeding they are to be tried, if they so elect, simply by their oaths. 
It has been suggested that the court is a party and therefore leaves the fact to be 
decided by the defendant. But this is a mere afterthought to explain something not 
understood. The court is not a party. There is nothing that affects the judges in 
their own persons. Their concern is only that the law should be obeyed and en- 
forced, and their interest is no other than they represent in every case. On this 
occasion we shall not go into the history of the notion. It may be that it was an 
intrusion or a perversion of the canon law, as is suggested by the propounding of 
interrogatories and the very phrase, purgation by oath (juramentum purgatorium). 
If so, it is a fragment of a system of proof which does not prevail in theory or as 
a whole, and the reason why it has not disappeared perhaps may be found in the 
rarity with which contempts occur. It may be that even now, if the sole question 
were the intent of an ambiguous act, the proposition would apply. But in this 
case it is a question of personal presence and overt acts. If the presence and the 
acts should be proved there would be little room for the disavowal of intent. And 
when the acts alleged consist in taking part in a murder it cannot be admitted that 
a general denial and affidavit should dispose of the case.” By Holmes, J., 203 U.S. 
at 574. 

58 Ex parte Bankhead, 200 Ala. 102, 75 So. 478 (1917) (contempt for tamper- 
ing with a witness) ; Van Dyke v. Superior Court, 24 Ariz. 508, 211 Pac. 576 (1922) 
(contempt for disrespectful newspaper publication); Eykelboom v. People, 71 
Colo. 318, 206 Pac. 388 (1922) ; Huntington v. McMahon, 48 Conn. 174 (1880) 
(contempt for seizing property in custody of court) ; Carson v. Ennis, 146 Ga. 726, 
92 S. E. 221 (1917); Territory v. Nugent, 1 Mart. 103 (La. 1810) (contempt for 
disrespectful publication) ; Globe Newspaper Co. v. Commonwealth, 188 Mass. 440, 
74 N. E. 682 (1905) (contempt for newspaper publication) ; O’Flynn v. State, 89 
Miss. 850, 43 So. 82 (1907) ; State v. Matthews, 37_N. H. 450 (1859) ; Bates’s Case, 
55 N. H. 325 (1875) (contempt for procuring the absence of a witness) ; State v. 
Kayser, 25 N. M. 245, 181 Pac. 278 (1919) (contempt for tampering with witness) ; 
People v. Freer, 1 Caines 485, 518 (N. Y. 1803); People v. Court of Sessions, 82 
Hun 242 (N. Y. 1894) ; Coleman v. State, 121 Tenn. 1, 113 S. W. 1045 (1908) (con- 
tempt for tampering with jury). 

59 See In re Buckley, 69 Cal. 1, 10 Pac. 69 (1886); Drady v. Given, 126 Iowa 
345, 102 N. W. 115 (1905) ; Herald-Republican Pub. Co. v. Lewis, 42 Utah 188, 
129 Pac. 624 (1913). 

60 In re Merrill, 88 N. J. Eq. 261, 102 Atl. 400 (1917) ; United States v. Anon- 
ymous, 21 Fed. 761 (C. C. W. D. Tenn. 1884). 
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of civil contempt ** even by those courts where the notion was 
accepted at its face value in cases of criminal contempt at law. 
But the notion has died hard. As we have seen in several states 
the principle is still good law; and in others it has left in its wake 
a curious survivor that is neither fish nor fowl. This anomaly 
seems to be first definitely stated in 1874.°° A lawyer in a petition 
for rehearing before a Kentucky court used highly disrespectful 
language. When charged with contempt he admitted that he had 
used the language but denied under oath that any disrespect to the 
court was intended. The court decided that the language in issue 
was a clear and studied insult and held the defendant in contempt. 
Where the authorship is admitted and where the language is un- 
ambiguous, the defendant cannot be allowed to assert that no dis- 
respect was intended. No further evidence is necessary. It 
amounts practically to a direct contempt. The interesting de- 
velopment is the court’s intimation that the defendant’s answer 
would be conclusive where the language was open to an innocent 
construction, even though the publication was apparently insult- 
ing and even though authorship was admitted. This dictum has 
been cited repeatedly and this principle is law today in several 
states.°° Even the United States Supreme Court has suggested 
that this might be the law. This is a very radical departure from 
our common law notion. And it does not seem to be a very sen- 
sible departure. For the unscrupulous an attack on the court is 
rendered too easy and too safe. If the language used is carefully 
worded, it is a very simple matter to be insulting and yet am- 
biguous. An oath that no disrespect was intended will then settle 
the affair. Our common law notion was coupled with the threat 
of prosecution for perjury. But there is no danger of jumping 
from the frying pan into the fire here. The defendant can admit 
the facts and deny only an evil intention. Conviction for perjury 


61 Ex' parte Peaden, 88 Fla. 273, 102 So. 160 (1924); People v. Seymour, 191 
Til. App. 381 (1915) ; Im re Parker, supra note 51. 

62 In re Woolley, 11 Bush 95, 109-10 (Ky. 1874). 

63 Hughes v. People, 5 Colo. 436 (1880) ; Fishback v. State, 131 Ind. 304, 30 
N. E. 1088 (1892) ; Dale v. State, 150 N. E. 781 (Ind. 1926) ; Jn re Chadwick, 109 
Mich. 588, 67 N. W. 1071 (1896); Ex parte Nelson, 251 Mo. 63, 157 S. W. 794 
(1913) ; Percival v. State, 45 Neb. 741, 64 N. W. 221 (1895); State v. New Mexican 
Printing Co., 25 N. M. 102, 177 Pac. 751 (1918). 

64 United States v. Shipp, 203 U.S. 563, 574 (1906). 
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is impossible. Practically in those states where this last rule has 
been adopted, our notion has degenerated into a simple apology 
to the court. If the language employed is not too extreme, the 
court will accept the defendant’s apology under oath.* 

So much for the present state of the notion in the United States. 
In some states the defendant’s answer is still held conclusive upon 
the facts; in other states his answer is held conclusive upon his 
intent if and provided his intent is ambiguous; while in the great 
majority of jurisdictions the notion is dead. But even in those 
states where our notion is repudiated, the problem is not yet 
wholly settled. If the defendant’s answer is not to be accepted as 
conclusive, can he be compelled to answer a charge of contempt? 
As we have seen in England the notion presumably was invented 
to satisfy the privilege against self-incrimination. The practice of 
propounding interrogatories was directly inconsistent with the 
privilege of the defendant not to testify against himself. The 
common law courts attempted to solve the problem by declaring 
that the defendant must answer but that his answer would be ac- 
cepted as true. This was a compromise rather than a solution. 
The possessor of a New England conscience was compelled to 
testify against himself, if he was guilty. On the other hand, to 
many the opportunity to purge themselves of contempt by a 
simple oath must have seemed too easy. The privilege granted 
was even more desirable than the right not to testify against one- 
self. In the United States we find defendants insisting on their 
right to interrogatories and the chance to swear away the charge 
of contempt. And we find the courts speaking of the procedure 
as a privilege. In one case, for instance, an attorney charged with 
contempt by the Louisiana court refused to answer the interrog- 
atories propounded.*’ The court said: “The interrogatories in 
this case were not propounded for the purpose of compelling the 
defendant to give evidence against himself; but to enable him, if 
he could, to exculpate himself from the alleged contempt.” ** 


65 Cf. In re Perkins, 100 Fed. 950 (E. D. N. C. 1900). 

66 Savin, Petitioner, 131 U. S. 267 (1889). 

67 State v. Soule, 8 Rob. 500, 506 (La. 1844). 

68 In Illinois, where the defendant’s answer is still accepted as conclusive, the 
court has said: “ The constitutional provision that ‘no person shall be compelled 
in any criminal case to give evidence against himself,’ has no application to a con- 
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But this compromise has now been generally abandoned. It 
may have been thought too lenient. Certainly it was at best 
anomalous and illogical. And where our notion has been over- 
ruled, the procedure of propounding interrogatories is in direct 
and open conflict with the fifth amendment.® But the problem 
has not always been realized. Our courts have been too apt to 
repudiate our notion as illogical and yet retain the procedure of 
propounding interrogatories as historical. In some states the pro- 
cedure is still in force and in at least one opinion has been upheld 
long after the notion has been discarded.” 

Our notion has, indeed, died hard. 

Charles P. Curtis, Jr. 
Richard C. Curtis. 


Boston, MASSACHUSETTS. 


tempt proceeding, even though it be of that class which is considered as criminal in 
its nature.” People v. Seymour, rg1 Ill. App. 381, 395 (1915). 

69 When faced with the problem, our courts have generally so held. Ex parte 
Gould, 99 Cal. 360, 33 Pac. 1112 (1893) ; Hotaling v. Superior Court, 191 Cal. sor, 
505, 217 Pac. 73 (1923); Im re Nickell, 47 Kan. 734, 28 Pac. 1076 (1892) ; Ramsay 
v. Ramsay, 125 Miss. 715, 88 So. 280 (1921) ; Im re Haines, 67 N. J. L. 442, 51 Atl. 
929 (1902); Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 444 (1911)’; 
Michaelson v. United States, 266 U. S. 42, 66 (1924). See Merrick, The Privilege 
against Self-Crimination as to Charges of Contempt (1919) 14 Int. L. Rev. 181. 
In Michaelson vy. United States, supra, the Supreme Court states: “In criminal 
contempts, as in criminal cases . . . the defendant may not be compelled to be a 
witness against himself.” 266 U.S. at 58. ; 

70 Cf. Merchants Stock & Grain Co. v. Board of Trade, 201 Fed. 20, 28 
(C. C. A. 8th, 1912) ; see also Carson v. Ennis, 146 Ga. 726, 92 S. E. 221 (1917). 

A collection of cases will be found in (1907) 9 L. R. A. (N. 8.) 1119 and L. R. A. 
1917E 654, and in Thompson, Procedure in Cases of Criminal Contempts (1884) 5 
Crim. L. MAc. 483, 508. 
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The Review notes with regret the untimely death of Gerard Carl 
Henderson, who was President of its Editorial Board for the year 1915- 
1916. Mr. Henderson was graduated from the Harvard Law School in 
1916, as honor man of his class, with a record that has seldom been 
equalled in the history of the school. In his third year he was awarded 
the Addison Brown Prize for an essay on The Position of Foreign Cor- 
porations in American Constitutional Law, which, having received in- 
stant recognition as the product of an extraordinarily seasoned and 
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penetrating mind, was published in book form in the series of Harvard 
Studies in Jurisprudence. His employment in 1916 by the Federal 
Trade Commission marked the beginning of an abiding interest which 
bore fruit in another book, The Federal Trade Commission, published 
by him in 1924, a constructive study appreciatively reviewed in the 
Review by a former member of the Commission.* At the outbreak of 
the war he served as an attorney to the United States Shipping Board, 
in which capacity he played an important part in formulating and guid- 
ing the government’s program of requisition. From 1920 to 1923 he 
practiced law in New York, in the firm of Pitkin, Rosensohn and Hen- 
derson. In 1921, and again in 1923 and 1925, he served for periods as 
general counsel to the War Finance Corporation at Washington. Later 
he resumed practice in New York, as a member of the firm of Miller, 
Otis, Farr, and Henderson. His death on August 31, 1927, at Wills- 
boro, New York, at the age of thirty-six, cut short a career already dis- 
tinguished and full of the promise of even more significant accomplish- 
ment. 


CoNFLICTING FEDERAL AND STATE JURISDICTIONS IN Equity RE- 
CEIVERSHIPS. — The severe and sustained attacks on the operation of 
large corporations by the federal courts through the medium of receiv- 
ers,' have now received increased prominence in view of the staggering 
burden under which the federal judicial system is operating.? So stu- 
pendous a clog does this operation constitute * that serious consideration 


* (1924) 38 Harv. L. Rev. 269. 

1 These attacks have generally been conveyed through the popular press rather 
than through legal periodicals. New York Times, Jan. 23, 1924, at 31, and July 
12, 1924, at 20. A proposal for reform involving among other features complete 
abolition of federal jurisdiction over receiverships is reported in New York Times, 
Nov. 26, 1923, at 2, and a proposal for an administrative board to replace judicially 
appointed receivers is reported in New York Times, Dec. 28, 1923, at 19, and Jan. 
8, 1924, at II, 4. The historical soundness of federal receivership jurisdiction has 
been maintained by Glenn, Basis of the Federal Receivership (1925) 25 Cot. L. 
Rev. 434, the defense of its social utility, however, being expressly disclaimed. A 
further defense will be found in (1924) 27 Law NorEs 223, discussing a resolution 
introduced in the New York State Assembly calling for restrictions on federal 
receiverships. 

2 During the fiscal year 1925, there were commenced 159,812 cases in the dis- 
_ courts and 163,347 cases were pending at the close of the year. Rep. Att’y 

EN. 1925. 

8 Tllustrative of the tremendous mass of work which devolves upon the court 
in the operation of a large corporation by a receiver is the receivership of the 
New York Railways Co. The record in the case comprises 17 volumes, including 
11,800 pages and containing 2664 documents filed in the cause, this being exclusive 
of papers filed on appeal which are not printed. RecetversHir Recorp, American 
Brake & Shoe Foundry Co. v. New York Rys. 

To the burden of administration itself must be added the ancillary suits which 
receivership carries with it. Suits by federal receivers for collection or preserva- 
tion of assets are not dependent on diversity of citizenship or amount. White v. 
Ewing, 159 U. S. 36 (1895); Brown v. Allebach, 156 Fed. 697 (E. D. Pa. 1907). 
Although by § 66 of the Judicial Code, 36 Star. 1104 (1911), U. S. Comp. Srart. 
(1916) § 1048, a federal receiver may be sued in a state court without leave of the 
appointing court in respect of any act or transaction of his in carrying on the 
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of the expediency of contracting this jurisdiction is desirable.‘ 

A unique opportunity for such consideration is furnished by the prob- 
lems arising when rival suits praying for the appointment of receivers 
are brought in federal and state courts. Instead of governing the situa- 
tion by rules adapted to the peculiar relationships of the federal system, 
the authorities have followed principles designed for courts of coérdi- 
nate jurisdiction generally. In the typical situation where one court has 
taken possession of the property through the medium of a receiver, the 
established rule is that no other court will interfere.° The cases are not 
so clear as to the course to be followed when suit has been brought in a 
state court looking toward the appointment of a receiver, and a federal 
receiver appointed in a subsequently instituted action takes actual 
possession of the property. A principle of comity is resorted to for a 
solution, but in its application three distinct tendencies are discernible. 
The bulk of the cases allow the first court to prevail only if the objects 
of the suits are substantially identical. On the other hand a few deny 
that the mere commencement of suit has any bearing and require the 
prior appointment of a receiver before they will decline to interfere.’ 
At the opposite extreme stand the isolated cases which hold that the 
first court will prevail if the property is necessary to a final disposition 
of the matter.* No rules more definite than those formulated from a 


business, this is held not to apply to suits brought to establish adverse title or to . 
suits claiming damages for injuries. Field v. Kan. City Ref. Co., 296 Fed. 800 
(C. C. A. 8th, 1924). Further, § 265 of the Judicial Code provides that “the 
writ of injunction shall not be granted by any court of the United States to stay 
proceedings in any court of a state, except in cases where such injunction may be 
authorized by any law relating to proceedings in bankruptcy.” 36 Srat. 1162 
(1911), U. S. Comp. Star. (1916) § 1242. But this does not apply to restraining 
proceedings in state courts in respect to property over which a federal court has 
wane a See Pierce v. Nat. Bank of Commerce, 282 Fed. 100 (C. C. A. 
8th, 1922). 

4 “Future federal . . . legislation will . . . have to scrutinize the justification 
of the load which the federal courts now carry in their administration, through re- 
ceivership proceedings, of local public utilities and ordinary business corporations, 
particularly in view of the tempting facility afforded by the doctrine of Re Metro- 
politan Ry. Recetvership.” Y¥rankfurter and Landis, The Business of the Supreme 
Court (1927) 40 Harv. L. Rev. 834, 871. ‘ 

5 Wabash R. R. v. Adelbert College, 208 U. S. 38 (1908) ; Im re Lasserot, 240 
Fed. 325 (C. C. A. oth, 1917) ; Hicu, Recetvers (4th ed. 1910) § 50. A recent ap- 
plication of the same rule in respect to suits of replevin is Link-Belt Co. vy. Hanner, 
12 F.(2d) 453 (S. D. Fla. 1926). The mere appointment of a receiver constitutes 
constructive possession. Waters v. Shinn, 178 Fed. 345 (C. C. W. D. Ark. 1907). 

6 Universal Stamp & Stationery Co. v. Garod Corp., 136 Atl. 329 (N. J. 1927) ; 
Chillicothe Furniture Co. v. Revelle, 14 F.(2d) 501 (C. C. A. 8th, 1926) ; Patterson 
v. Veasey, 295 Fed. 163 (N. D. Ga. 1924); McKinney v. Landon, 209 Fed. 300 
(C. C. A. 8th, 1913). As to whether jurisdiction attaches on filing of bill or service 
of subpoena, see Farmers’ Loan & Trust Co. v. Lake St. R. R., 177 U.S. 51 (1900). 

Where the objects are not identical the prior court does not prevail. Knudsen 
v. First Trust & Savings Bank, 245 Fed. 81 (C. C. A. oth, 1917) ; Empire Trust Co. 
v. Brooks, 232 Fed. 641 (C. C. A. sth, 1916) ; Witt1aMs, Feperat PRAcTIsE (2d ed. 
1927) 264; 1 CLARK, RECEIVERS (1918) § 62; (1916) 4 Va. L. REv. 229. 

7 There seem to be no actual decisions in support of this view. There are, how- 
ever, stray dicta to be found in the books, notably that of Bradley, J., in Wilmer 
v. Atl. & Rich. Air Line Ry., Fed. Cas. No. 17,775, at 80 (C. C. N. D. Ga. 1875). 
See also Knott v. Evening Post Co., 124 Fed. 342, 355 (C. C. W. D. Ky. 1903). 

8 These cases make no distinction based on a difference in the objects of the 
suit. McKinney v. Kan. Natural Gas Co., 206 Fed. 772, 776 (D. Kan. 1913), aff'd 
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vague standard of comity can be applied in determining when property 
is in the possession of a receiver of another court; ® when jurisdiction to 
appoint a receiver has been affected by previous acts in relation to the 
property short of a receiver’s appointment; *° and what acts may be 
done in relation to the property in spite of the prior possession of an- 
other court.1! The salient exceptions to the general treatment are those 
cases where federal courts are given exclusive jurisdiction over the sub- 
ject matter.'* 


sub nom. McKinney v. Landon, 209 Fed. 300 (C. C. A. 8th, 1913); Adams v. 
Merchants’ Trust Co., 66 Fed. 617 (C. C. A. sth, 1895). Cf. Dist. Print. & Tel. 
Co. v. Farmers’ & Producers’ Nat. Bank, 255 Fed. 59 (C. C. A. 4th, 1918). See 
Union Trust Co. v. Rockford, etc., R. R., 6 Biss. 197, 198 (D. Ill. 1874) ; ALDERSoN, 
RECEIVERS (1905) § 19. 

% Jurisdiction over property acquired by a state court on appointment of a 
receiver is not lost by an order suspending the appointment and the giving of a 
supersedeas bond pending appeal. Palmer v. Texas, 212 U. S. 118 (1909). Wu- 
LIAMS, FEDERAL Practice (2d ed. 1927) 265, is “troubled” by this result but it 
seems in line with the authorities. Cf. Shields v. Coleman, 157 U. S. 168 (1895), 
where the federal court discharged its receiver and turned the property back to the 
owners accepting security instead. A state receiver appointed in an action subse- 
quently instituted was held to prevail. It is to be noted that both suits were the 
same and that the first suit was still pending in the federal court. 

In Andrews v. Smith, 5 Fed. 833 (C. C. D. Vt. 1881), a federal court appointed 
its own receiver where the state receivership had in fact ended although no formal 
entry of the discharge of the state receiver had been made. A federal court will 
not appoint a receiver where a state court had previously appointed a temporary 
receiver, although the appointment was afterwards vacated pending hearing. Inter- 
state Ry. v. Phil., B. & T. St. Ry., 164 Fed. 770 (C. C. E. D. Pa. 1908). Nor will 
a federal court entertain jurisdiction of an ejectment suit where a previously ap- 
pointed receiver had been discharged and later reappointed with modified powers 
but had not yet taken possession of the property. Waters v. Shinn, 178 Fed. 345 
(C. C. W. D. Ark. 1907). 

. 10 Jurisdiction to appoint a receiver is not affected by a previous order by a 
state court enjoining officers of a railroad from using funds. East Tenn., Va & Ga. 
R. R. v. Atl. & Fla. R. R., 49 Fed. 608, 15 L. R. A. 109 (C. C. S. D. Ga. 1892). Or 
by attachment of realty by filing notice with recorder creating only a lien for secur- 
ity to pay a judgment. Pacific Coast Pipe Co. v. Conrad City Water Co., 237 Fed. 
673 (D. Mont. 1916). But a federal court appointing a receiver cannot enjoin a 
state court from proceeding in a suit in which a writ of attachment had been issued 
before the federal suit was begun. Lydick v. Neville, 287 Fed. 479 (C. C. A. 8th, 
1923). 

11 It is said that a court will entertain proceedings relating to property in the 
hands of a receiver appointed by another court when proceedings do not interfere 
with the possession. Guaranty Trust Co. v. North Chicago St. Ry., 130 Fed. 801 
(C. C. A. 7th, 1904). An extreme case is Met. Trust Co. v. Lake Cities Elec. Ry., 
100 Fed. 897 (C. C. D. Ind. 1900), where a federal court foreclosed a mortgage 
and ordered the sale of property held by a state receiver although it admitted that 
no execution could issue thereon. On the other hand, in Wabash R. R. v. Adelbert 
College, supra note 5, the Court refused to allow a state court to adjudge certain 
bonds a lien on railroad property held by a federal receiver. Cf. Field v. Kan. 
City Ref. Co., supra note 3. 

The possession of a federal receiver is not affected by a subsequent forfeiture of 
the corporation’s charter by a state court. Leadville Coal Co. v. McCreery, 141 
U. S. 475 (1891); Robinson v. Mutual Reserve Life Ins. Co., 162 Fed. 794 (C. C. 
S. D. N. Y. 1908). In fact a state court will not entertain jurisdiction to forfeit the 
charter of a corporation in the hands of a federal receiver. State v. Indiana, etc., 
Traction Co., 157 N. E. 15 (Ohio 1927). But cf. People v. N. Y. City Ry., 57 
Misc. 114, 107 N. Y. Supp. 247 (1907). See (1907) 21 Harv. L. Rev. 279. 

12 A federal court of bankruptcy prevails over the possession of a state receiver 
appointed within four months of the bankruptcy. Pugh v. Loisel, 219 Fed. 417 
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The wisdom of retaining this method of approach is questionable. 
The advisability of relieving the federal courts of so tremendous a 
burden is reinforced by arguments based on the policy of allowing the 
courts of the state where the property is situated, and of whose economic 
life the corporation forms a part, to control it; +* on the unseemly occur- 
rences in the appointment of receivers; and on the grave friction with 
state courts which the exercise of the power entails. The apparent 
withdrawal of the United States Supreme Court from the stand taken in 
regard to receiverships in Jn re Metropolitan Ry. Receivership,* makes 
a self-limitation on the receivership jurisdiction of federal courts not 
altogether improbable.*> It is submitted that the desirable procedure 
for a federal court when a bill praying for the appointment of a receiver 
is filed, and when a state receivership suit is pending, would be to decide 
whether this is a case where the state courts would grant substantial 
justice to all the parties concerned,** or whether it is a situation in which 
control through the federal courts would be preferable, and then to act 
accordingly.” Such a rule would be of particular value where the assets 
of a corporation have been taken over by a state department or com- 


(C. C. A. 5th, 1915); Im re Zeigler Co., 189 Fed. 259 (D. Conn. 1911). So the 
jurisdiction of a court of bankruptcy is paramount over the state court where the 
debtor has filed a general assignment for the benefit of creditors. Leidigh Carriage 
Co. v. Stengel, 95 Fed. 637 (C. C. A. 6th, 1899). But this does not apply where a 
state receiver has been appointed more than four months before the bankruptcy. 
Metcalf v. Barker, 187 U.S. 165 (1902). 

The dicta in The Jonas H. French, 119 Fed. 462 (D. Mass. 1902), and in The 
Willamette Valley, 66 Fed. 565 (C. C. A. oth, 1895), would indicate that maritime 
liens cannot be enforced against a vessel in the possession of the receiver of another 
court. In the latter case, such a lien was enforced when a vessel operated by a 
state receiver was in the port of another jurisdiction. 

13 In this connection may be mentioned the bitter controversy over the New 
York Railways Receivership when a federal court was able materially to alter the 
makeup of a great traction system against the strong protest of the City of New 
York, whose citizens were vitally concerned. See New York Times, Nov. 26, 1923, 
at 2. 

14 208 U. S. 90 (1908). A receiver was appointed at the suit of an unsecured 
creditor where the debtor admitted liability and joined in the application for a 
receiver. In Davis v. Hayden, 238 Fed. 734 (C. C. A. 4th, 1916), a federal court 
was held without jurisdiction to appoint a receiver at the suit of an unsecured 
creditor, the court saying that In re Metropolitan Ry. Receivership was the only 
case of its kind and “ that it was an insolvent corporation, which for reasons that 
have often been pointed cut stands upon an entirely different footing from an 
individual debtor, particularly a solvent one.” In Lion Bonding & Surety Co. v. 
Karatz, 262 U. S. 77 (1923), where a corporation was involved and where it was 
insolvent, it was held error to appoint a receiver at the suit of an unsecured creditor. 

15 For instances where the Supreme Court has itself imposed limitations on the 
jurisdiction of the federal courts see Isseks, Jurisdiction of the Lower Federal 
Courts to Enjoin Unauthorized Action of State Officials (1927) 40 Harv. L. Rev. 
969, 985, n. 48. 

16 This was done in Kan. City Pipe Line Co. v. Fidelity Title & Trust Co., 
217 Fed. 187 (C. C. A. 8th, 1914). 

17 Such a principle might well have found application in a case where an action 
was begun in Delaware for the appointment of a receiver for a Delaware corpora- 
tion. All of the property of the corporation was situated in Pennsylvania and 
when an action was subsequently begun in the federal court sitting in Pennsylvania, 
a receiver was appointed to the exclusion of the Delaware receiver. Wheeler v. 
Badenhausen, 260 Fed. 991 (E. D. Pa. 1910). On appeal, the federal receiver was 
ordered to turn the property back to the Delaware receiver, the court applying the 
rule of comity. Ward v. Foulkrod, 264 Fed. 627 (C. C. A. 3d, 1920). 
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mission for the benefit of the public and a stockholder attempts, not 
infrequently with success, to get the property into the hands of a federal 
receiver.*® 

If it be objected that the discretion of the district judge is allowed to 
play too large a part in this solution, a method of approach might be 
found through the analogy of § 266 of the Judicial Code,’® dealing with 
applications for interlocutory injunctions to restrain enforcement of a 
state statute on the ground of unconstitutionality. As in that section 
the application for the appointment of a receiver would be made to three 
judges, one of whom shall be a judge of the Circuit Court of Appeals or 
a Justice of the Supreme Court,”° with provision for a stay of proceed- 
ings in the federal court if at any time before the appointment of a 
receiver, suit shall be brought in a state court of competent jurisdiction 
looking toward a receivership.” The discretion of the single district 
judge would be eliminated by the requirement of the three judge court, 
and the device of the stay of proceedings would alleviate friction with 
state courts.?* The provision will not mean that a federal court, having 
once secured control of property, should let it drop supinely into the 
hands of the state courts whenever suit is there brought.?* The court 
of three members would seem to assure a fairly effective consideration 
of the policy of assuming control in a particular case, and once a re- 
ceiver has been appointed, retention of control would not seem unwise. 


RIGHTS OF THE ACCUSED IN INTERSTATE RENDITION OF FUGITIVES. — 
The federal statute * enacted pursuant to Article 4, § 2(2) of the United 
States Constitution? provides that “a person charged in any state 


18 The federal court acted to appoint a receiver in spite of possession of the 
property by a state commission in Allen v. United States, 285 Fed. 678 (C. C. A. 
1st, 1923), and in Hertz v. Lion Bonding & Surety Co., 280 Fed. 540 (C. C. A. 8th, 
1922). Cf. O’Neil v. Welch, 245 Fed. 261 (C. C. A. 3d, 1917). 

19 37 SraT. 1013 (1913), U. S. Comp. Star. (1916) § 1243. For an explanation 
of the scope of this section see Ex parte Metropolitan Water Co., 220 U. S. 530, 
544 (1911) ; and for an instance of its application see General Outdoor Advertising 
Co. v. Williams, 9 F.(2d) 165 (D. Mass. 1925). 

20 The court of three judges was introduced in 1903 (32 Start. 823), to provide 
against single judge decisions in equity suits by the United States arising under 
the Sherman Act. In the Mann-Elkins Act (36 Strat. 539, 557 (1910)), the same 
provision was made in regard to proceedings on application for an interlocutory 
injunction to restrain enforcement of a state statute because of unconstitutionality. 
This was then taken over as § 266. See 36 Stat. 1087, 1162 (1911). 

21 The portion of § 266 providing for a stay of proceedings in the United States 
Court if before final hearing suit shall have been brought in a state court to enforce 
the statute or order was added by the Act of Mar. 4, 1913 (37 Star. 1013). 

22 Other possibilities of reform would be a complete relinquishment of control 
to the state courts, or an “ Official Receiver ” on the British model, or a federal ad- 
ministrative board, or if retention of federal judicial control is desired, a special 
receivership court in each circuit. 

23 The power to relinquish possession as in Kan. City Pipe Line Co. v. Fidelity 
Title & Trust Co., supra, note 16, should not, however, be removed. 

1 x Srar. 302 (1793), 18 U. S. C. A. 284 (1927). 

2 Art. 4, § 2(2): “A person charged in any state with treason, felony, or other 
crime, who shall flee from justice, and be found in another state, shall on demand 
of the executive authority of the state from which he fled, be delivered up, to be 
removed to the state having jurisdiction of the crime.” Provisions similar to this 
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with . . . crime, who shall flee from justice ... shall ... on de- 
mand .. . be delivered up . . . to the state having jurisdiction of the 
crime.” It should be‘noted that while the executive’s duty is defined, no 
mention of the rights ef the accused is made. In other words, the 
statute merely states when the governor must act, but leaves untouched 
the question as to when he may act. Nevertheless, the courts have 
protected the accused by making the authority of the governor commen- 
surate with the duty imposed upon him. It may be interesting to 
ascertain by what authority the courts have thus acted and how far the 
protection afforded extends. Firmly embedded in our governmental sys- 
tem is the principle that an executive has only such authority as is con- 
ferred upon him by constitutional provision or statutory enactment in 
accordance therewith.* When an alleged fugitive is arrested under an 
executive warrant, his arrest is illegal unless the governor had authority 
so to act. Against such illegal arrest the accused has the protection of 
an appeal to the courts by means of the historic writ of habeas corpus.* 

The federal rendition law in imposing a duty carries with it the neces- 
sary incidental authority. But since the duty imposed is subject to cer- 
tain conditions the authority conferred by the federal law is limited by 
these same conditions. These conditions are that the accused be 
“ charged with crime,” * and that he be a “ fugitive from justice.” *® In 
the absence of additional authority the validity of the warrant and the 
legality of the arrest are contingent upon the fulfillment of these condi- 
tions. But, contrary to early opinion,’ the federal law is not exclusive,® 
and there is a large body of state legislation in aid of it.? Some of this 


were placed in the Articles of Confederation and appeared in agreements among 
the colonies more than a century before the Revolution. For the historical back- 
ground see 2 Moore, EXTRADITION AND INTERSTATE RENDITION (1891) §§ 517-20; 
Scott, InTersTaTE RENDITION (1917) §§ 12-14; Hoague, Extradition Between 
States (1879) 13 Am. L. Rev. 181. 

8 Field v. People, 3 Ill. 79 (1839) ; 1 CooLey, ConsTITUTIONAL LrmiTATIONs (8th 
ag a 213-21; See Levitt, Judicial Review of Executive Acts (1925) 23 MICH. 

. REv. 588. 

4 Ex parte Smith, Fed. Cas. No. 12,968 (C. C. D. Ill. 1843) was one of the 
earliest cases in which the right to petition for a writ of habeas corpus in interstate 
rendition was recognized in the federal courts. Since then it has not been ques- 
tioned. Roberts v. Reilly, 116 U. S. 80 (1885). The petition may also be brought 
in the state courts because the governor, although acting under federal authority, 
is not a federal officer. Robb v. Connolly, 111 U. S. 624 (1884) ; Hyatt v. Corkran, 
188 U.S. 691 (1903) ; Matter of Leland, 7 Abb. Pr. (wn. s.) 64 (N. Y. 1869). On 
the general subject of habeas corpus in interstate rendition see 2 Moore, op. cit. 
supra note 2, §§ 628-30; Spear, Law or ExtrapiTion (2d ed. 1884) cc. 10, 11; 
Hurp, Writ or Haseas Corpus (2d ed. 1876) Bk. 3, c. 2; 1 CooLey, op. cit. supra 
note 3, 709-27. 

5 The statute sets out with considerable detail the papers which must be pre- 
sented by the governor of the demanding state as requisites of a charge. There 
must be “a copy of an indictment found or an affidavit made before a magistrate 
. .. Charging the person demanded with having committed treason, felony, or 
other crime, certified as authentic by the governor or chief magistrate... .” 
1 SraT. 302 (1793), 18 U. S.C. A. 284 (1927). 


® As to the requirements of being a fugitive from justice see infra, notes 18-20. 

7 See Story, J., in Prigg v. Pennsylvania, 16 Pet. 539, 717 (U.S. 1842). 

8 Commonwealth v. Tracy, 5 Met. 536 (Mass. 1843); Ex parte Ammons, 34 
Ohio St. 518 (1878); SPEAR, op. cit. supra note 4, c. 3, §§ 1-3. 

9 Inp. ANN. STAT. (WATSON, 1926) §§ 2055-71; Ore. Laws (Otson, 1920) 
1870-88; Texas Cope Crim. Proc. (1925) §$§ 997-1008; Wis. Star. (1923) 
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legislation has gone beyond the federal law in providing for arrest of a 
fugitive prior to any requisition.*® So far as it does not interfere with 
the operation of the federal law,’* and does not contravene the state or 
federal constitutions, its limitations would appear.to be those of do- 
mestic policy alone.’” 

State legislation has not, however, materially altered the principle re- 
quirements that the accused be a fugitive from justice and charged with 
crime.** These remain the essential criteria of authority. Since the 
question is one of legality, the accused is not entitled to a trial of his 
guilt or innocence.** His charge need only be a substantial charge.*® 
Neither technical ** nor substantive ** defenses to the crime are of avail. 
But he must be a fugitive and, though the motive for his departure from 
the state where the crime took place is immaterial ** it is necessary 
that he have been physically present in the state at the time of the com- 


§§ 4843-54; Vr. Gen. Laws (1917) c. 129. A discussion of the validity of such 
legislation and analysis of some of that in existence at the time of writing may be 
found in SpEar, op. cit. supra note 4, pt. 2, c. 3, §§ 7, 8. 

10 Wis. Stat. (1923) § 4848; Texas Cope Crim. Proc. (1925) 999-1003; VA. 
Cope ANN. (1924) §§ 5062-65. 

11 Certain statutes have attempted to set up additional safeguards for the 
accused and have restricted the exercise of the executive authority. Der. Rev. 
Cope (1915) § 4840; Onto Gen. Cope (PacE, 1926) §§ 109-14. Their validity 
must be seriously questioned. See 2 Moore, op. cit. supra note 2, §§ 614, 617; 
Spear, Joc. cit. supra note 9. 

12 Commonwealth yv. Tracy; Ex parte Ammons, both supra note 8; Burton v. 
New York Cent. R. R., 245 U.S. 315 (1917); (1918) 31 Harv. L. Rev. 650. 

13 For some of these statutes see supra note 9. 

14 Kingsbury’s Case, 106 Mass. 223 (1870); Commonwealth ex rel. Flower 
v. Superintendent of County Prison of Philadelphia, 220 Pa. 401, 69 Atl. 916 
(1908) ; Whitaker v. Hitt, 285 Fed. 797 (Ct. of App. D. C. 1922). 

15 “ Charged ” does not necessarily mean a charge made in a court which can 
actually try the defendant. An affidavit before a committing magistrate is ade- 
quate. Matter of Strauss, 197 U. S. 324 (1905). It also embraces those already 
convicted as well as those sought for purposes of trial. Ex parte Carroll, 86 Tex. 
Cr. 301, 217 S. W. 382 (1919) (accused on parole). Under the broad provisions 
of the federal statute covering “‘ treason, felony or other crime” one charged with 
a misdemeanor is a subject of rendition as well as one charged with a felony. Ex 
parte Reggel, 114 U. S. 642 (1885). Nor must he be charged with a crime that 
was such prior to the adoption of the Constitution. In the matter of Peter Voor- 
hees, 32 N. J. L. 141 (1867). 

16 Pierce v. Creecy, 210 U. S. 387 (1908); In the matter of Peter Voorhees, 
supra note 15; Davis’s Case, 122 Mass. 324 (1877). But cf. People ex rel. Lawrence 
v. Brady, 56 N. Y. 182 (1874) ; In re Waterman, 29 Nev. 288, 89 Pac. 291 (1907). 
It has been suggested that the courts are more prone to find fault with affidavits 
than with indictments. See Moore, op. cit. supra note 2, § 549. 

17 Insanity will not bar rendition. Drew v. Thaw, 235 U. S. 432 (1914); 
(1915) 28 Harv. L. Rev. 430. Nor is the running of the Statute of Limitations 
a good defense. Pierce v. Creecy, 210 U.S. 387 (1908) ; Biddinger v. Commissioner 
of Police of City of New York, 245 U.S. 128 (1917). It has been suggested that 
the Statute of Limitations might be shown to prove that the accused was not a 
fugitive from justice. See (1904) 18 Harv. L. Rev. 228. As to alibi see infra, 
note 20. 

18 It makes no difference that the accused had no consciousness of being a 
fugitive at the time of his departure. Appleyard v. Massachusetts, 203 U. S. 222 
(1906) ; In re Henke, 172 Wis. 36, 177 N. W. 880 (1920). He remains a fugitive 
although he merely returned to his home which was in the asylum state. Kings- 
bury’s Case, supra note 14; and even where his departure was on the business of 
the prosecuting witness. Reed v. Carrigan, 190 Ind. 29, 129 N. E. 8 (1920). But 
cf. Ex parte Tod, 12 S. D. 386, 81 N. W. 637 (1900). 
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mission of some portion of the crime.’® On this ground he may show an 
alibi,?° although this be at the same time a defense to the merits. 

Although the daty imposed upon the executive is not enforceable,?* 
the courts will not lightly interfere with his performance of a duty ** ex- 
acted by federal law. And a recent case ** reiterates the accepted doc- 
trine that while his finding that the conditions have been complied with 
is not conclusive, it establishes a prima facie case against which the 
accused must present sufficient contradictory evidence. 

Once in the state where the crime was committed, the accused has 
little recourse but to a trial of his case on the merits. He cannot show 
that he was wrongly rendered when in fact he was not a fugitive from 
justice.** The“absence of an opportunity to petition for a writ of habeas 


19 Hyatt v. People ex rel. Corkran, 188 U. S. 6901, aff’g 172 N. Y. 176 (1903); 
Ex parte Roberson, 38 Nev. 326, 149 Pac. 182 (1915) ; State v. Hall, 115 N. C. 811, 
20 S. E. 729 (1894); Taft v. Lord, 92 Conn. 539, 103 Atl. 644 (1918) ; (1904) 17 
Harv. L. Rev. 427. It is sufficient if a part, although not the whole of the crime 
was committed in the state. Strassheim v. Daily, 221 U. S. 280 (1911). 

20 Use of the word “alibi” may perhaps be ill-advised, for the conception is 
not the usual one known to criminal law, i.e., that the accused was absent from the 
scene of the crime, but is a narrower one of absence from the territorial limits of 
the state where the crime was committed. Scort, op. cit. supra note 2, at 141. 

21 It has long been settled that there is no method of coercing the governor 
into performing his duty if he chooses to disregard it. Kentucky v. Dennison, 24 
How. 66 (U. S. 1860). 

22 The extent of this duty when the accused is under process of the courts of 
the asylum state presents some problems. In Jn re Opinion of the Justices, 201 
Mass. 609, 89 N. E. 174 (1909), the justices of the Supreme Judicial Court of 
Massachusetts took the position that the executive need not render one held on 
criminal process within the state, and that it would not be lawful for him to do so 
until the process of the state had been satisfied. Statutes in several states make the 
same provision. Va. Cope ANN. (1924) § 5067; Ore. Laws (Otson, 1920) § 1874. 
See Carpenter v. Lord, 88 Ore. 128, 171 Pac. 577 (1918). The same statutes have 
extended the limitation to cases where the accused is under civil process. Virginia 
requires the consent of the plaintiff in a civil suit and Oregon makes rendition under 
such circumstances discretionary with the governor. In the absence of statutory 
provisions, it is generally held that the process of the asylum state may be waived in 
favor of extradition. Certainly such waiver would not constitute an infringement 
of the rights of the accused. Roberts v. Reilly, 116 U. S. 80 (1885). And in the 
absence of statute it would seem almost obligatory to deliver over one merely 
under civil process. The rights of a single plaintiff may well be subordinated to a 
national policy. Ex parte Rosenblat, 51 Cal. 285 (1876). 

23 Ex parte Germain, 155 N. E. 12 (Mass. 1927). Upon demand by the Gov- 
ernor of Missouri the Governor of Massachusetts caused the arrest of the accused 
for rendition to the former state. The accused petitioned for a writ of habeas 
corpus. At the hearing evidence was offered to show that the petitioner was not 
in the demanding state at the time the crime was committed. This evidence was 
excluded and the petition was denied. The petitioner appealed. Held, that the 
evidence offered was insufficient. Order affirmed. 

It is not quite clear how strong or credible the evidence offered was. The court 
merely stated that.“ it was not necessary to go through the idle form of receiving 
evidence . . . which could at most raise only a disputed question of fact.” 155 
N. E. at 16. However, the finding of the governor is open to attack. It establishes 
only a prima facie case. See Ex parte Jowell, 87 Tex. Cr. 556, 223 S. W. 456 
(1920), where the accused was held entitled to a delay to take a deposition to con- 
trovert the finding that he was a fugitive from justice. It is clearly open to the 
accused to show that the governor did not in fact make out the warrant. Ex 
parte Tod, supra note 18. 

24 Kansas v. Wellman, 102 Kan. 503, 170 Pac. 1052 (1918) ; Im re Moyer, 12 
Idaho 250, 85 Pac. 897 (1906). 
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corpus prior to his departure from the asylum state,?° or even the use 
of illegal means of securing his presence,”* will not entitle him to a dis- 
charge. Nor may he prevent a trial for a crime other than that for 
which he was extradited.*” 

Sound judgment as to the adequacy of the protection which is given 
the accused will be aided by a realization that rendition means no more 
than that he must submit to a trial which is presumably fair; that an in- 
crease in the safeguards might materially increase that delay which 
already threatens the breakdown of the enforcement of our penal 
laws; ® and, above all, that the increasing mobility of the individual 
due to greater efficiency of transportation, renders crossing of state 
boundaries a task of no great difficulty, so that efficient rendition be- 
comes a matter of moment in the speedy bringing of criminals to jus- 
tice.2® The courts prevent, insofar as is in their power, the abuse of the 
authority given by federal law. It seems that policy requires them to 
go no further. 


DISQUALIFICATION OF A JUDGE ON THE GROUND oF BrAs. — From the 
common law maxim Nemo debet esse judex in propria causa‘ there has 
evolved the fundamental doctrine that a judge is disqualified to act in 
any case in which he is interested.2, By the common law the slightest 
pecuniary interest would disqualify a judge * and with logical consist- 


25 Pettibone v. Nichols, 203 U.S. 192 (1906). 

26 Ker vy. Illinois, 119 U. S. 436 (1886); Ex parte Ponzi, 290 S. W. 170 (Tex. 

Cr. App. 1927); Ex parte Davis, 51 Tex. Cr. 608, 103 S. W. 891 (1907). Contra: 

In re Robinson, 29 Neb. 135, 45 N. W. 267 (1890) ; Tennessee v. Jackson, 36 Fed. 

= (E. D. Tenn. 1888). But see In re Cook, 49 Fed. 833, 839-40 (C. C. E. D. 
is. 1892). 

27 In re Flack, 88 Kan. 616, 129 Pac. 541 (1913) ; Commonwealth v. Wright, 
158 Mass. 149, 33 N. E. 82 (1893); Lascelles v. Georgia, 148 U. S. 537 (1893). 
Contra: Ex parte McKnight, 48 Ohio St. 588, 28 N. E. 1034 (1891). The opposite 
rule ee in cases of foreign extradition. United States v. Rauscher, 119 U. S. 
407 (1886). 

28 As to the possibility of using the petition for a writ of habeas corpus simply 
for purposes of delay see Mestrezat, J., in Commonwealth ex rel. Flower vy. 
Superintendent of County Prison of Philadelphia, supra note 14, at 411, 69 Atl. at 
910. 
29 For an article advocating strict performance of the gubernatorial duty in 
these cases see Barker, Interstate Rendition (1923) 11 Ky. L. J. 189. A discussion 
of-the federal law with severe criticisms of it may be found in Larremore, Inade- 
quacy of the Present Federal Statute Regulating Interstate Rendition (1910) 10 
Cox. L. Rev. 208. 

1 Bonham’s Case, 8 Co. 114a, 2 Brownl. 255 (1610); Schroder v. Ehlers, 31 
N. J. L. 44 (1864); People v. Merchant’s Bridge Co., 282 Ill. 408, 118 N. E. 733 
(1918). See Warton, Lecat Maxims (3d ed. 1903) 101. An exception is some- 
times made to the maxim in case of necessity, ¢.g., where no other judge could hear 
the case if the sitting judge were disqualified. McCoy v. Handlin, 35 S. D. 487, 
153 N. W. 361 (1915) ; Price v. Fitzpatrick, 85 W. Va. 76, 100 S. E. 872 (1919). 
See (1915) 29 Harv. L. Rev. 103. 

2 Dimes v. Grand Junction Canal, 3 H. L. Cas. 759 (1852); Commonwealth 
v. McLane, 4 Gray 427 (Mass. 1855); Moses v. Julian, 45 N. H. 52 (1863); 
Conant’s Appeal, 102 Me. 477, 67 Atl. 564 (1907). 

8 Regina v. Hertfordshire Justices, 6 Q. B. 753 (1845); Peck v. Freeholders of 
Essex, 21 N. J. L. 656 (1847); Stuart v. Commonwealth, 91 Va. 152, 21 S. E. 246 


(1895). 
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ency the English courts hold that a judge is rendered incompetent upon 
a showing of a real possibility of bias.* Accordingly it has been held 
that personal animosity between judge and party ° or membership of the 
judge in a class which will be interested in the outcome ° is sufficient for 
recusation.’ There has thus been a wholesome recognition that human 
frailty may not be overcome by trained habits of impartiality, that the 
human limitations of the presiding judge may result in the deprivation 
of a just hearing, and that the stimulation of public confidence in the 
integrity of the judiciary demands that the judge be not only actually 
fair minded, but above all suspicion * to the contrary. 

In the United States, however, the courts have drawn an irrational 
distinction. While it is commonly held that interest is a sufficient 
ground for disqualification,® prejudice is not.‘° There are numerous 


# Queen v. Meyer, 1 Q. B. D. 173 (1875); Regina v. Rand, L. R. 1 Q. B. 230 
(1866) ; Queen v. Farrant, 20 Q. B. D. 58 (1887). Blackstone thought that judges 
could not be challenged at all for cause. 3 Bt. Comm. 361. The early English cases 
allowed disqualification only where there was a pecuniary interest, but finally 
extended the rule to cases in which substantially the same result was created. In 
Frome United Breweries Co. v. Bath, [1926] A. C. 586, Viscount Cave states the 
present law to be that “if a member of a judicial body is subject to a bias 
(whether financial or other) in favor of or against either party to the dispute or is 
in such a position that a bias must be presumed he ought not to even sit on the 
tribunal.” 

5 King v. Justices of Queens County, [1908] 2 Ir. R. 285; King v. Justices of 
County Cork, [1910] 2 Ir. R. 271; King v. Rand, 15 D. L. R. 69 (1913). 

6 Regina v. Great Yarmouth Justices, 8 Q. B. D. 525 (1882). In Queen v. Hug- 
gins, [1895] 1 Q. B. 563, it was held that the judge was disqualified to act in a 
prosecution of an unlicensed pilot for violation of the pilot’s rules because he him- 
self was a licensed pilot. But there is no hard and fast rule that the judge is dis- 
qualified because he is a member of a class which would be interested, the disqualifi- 
cation depending on the circumstances of each case. Thus membership in the 
Society for Prevention of Cruelty to Animals did not bar a judge in a prosecution 
for cruelty to an animal. Regina v. Justices of Deal, 45 L. T. 439 (1881). But 
membership in a temperance body was held to disqualify a judge from acting on 
the issuance of liquor licenses. Regina v. Fraser, 9 T. L. R. 613 (1893). 

7 It is a question of degree in each case as to whether the requisite likelihood of 
bias is present. King v. Cork Justices, [1910] 2 Ir. R. 658. Under this rule 
different judges at different times have taken opposite views on what constitutes 
bias. Rex v. London Justices, 98 L. T. 519 (1908). 

8 See King v. Sussex Justices, [1924] 1 K. B. 256, 259; Rex v. London Justices, 
supra note 7, at 521; Regina v. Fraser, supra note 6. See Francis Bacon, Office of a 
Judge, in Hucues, Grorcicum (1816) 33. 

® Ferrell v. Keel, 103 Ark. 96, 146 S. W. 494 (1912); City of Los Angeles v. 
Dehy, 169 Cal. 234, 146 Pac. 662 (1915) ; Jn re Honolulu Consolidated Oil Co., 243 
Fed. 348 (C. C. A. oth, 1917). 

10 Boswell v. Flockheart, 8 Leigh 364 (Va. 1837) (brother of judge interested 
and judge hostile) ; Clyma v. Kennedy, 64 Conn. 310, 29 Atl. 539 (1804) (judge 
was party libeled and defendant being tried for such libel); Allen v. Reilly, 15 
Nev. 452 (1880) (judge and defendant bitter personal enemies) ; Jones v. State, 61 
Ark. 88, 32 S. W. 81 (1895) (judge had fixed opinion of guilt of defendant) ; In re 
Cameron, 126 Tenn. 614, 151 S. W. 64 (1912) (judge a witness and personally 
resented action of attorney on whose disbarment he was passing) ; Tuttle v. Tuttle, 
48 N. D. ro, 181 N. W. 808 (1921) (judge had expressed an opinion on the merits 
of the controversy). See (1916) 29 Harv. L. Rev. 430. Alabama does not follow 
the distinction, holding that a judge should not act if he is subject to such a bias 
that an impartial trial could not be had under the circumstances. Ex parte Corn- 
= oa Ala. 497, 39 So. 354 (1905); Bryce v. Burke, 172 Ala. 219, 55 So. 635 
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decisions to the effect that a judge is competent although he has ex- 
pressed a premature opinion of the merits of the case and is hostile to 
one party; ** and yet he is not competent if he is indirectly interested as 
a taxpayer of a city litigant.’* A situation is thereby created in which 
certain facts will disqualify merely because they raise a presumption of 
bias while an actual showing of bias will not.** In many states this 
anomalous situation has been remedied by legislative enactments.'* 
These statutes provide that wherever a judge’s prejudice is alleged as a 
ground for recusation it must be supported by an affidavit setting forth 
the material facts. In a few states this automatically renders the judge 
incompetent,’® but in the majority he is permitted to pass on the legal 
sufficiency of the affidavit.° His finding is then subject to review.*’ 
While these statutes aim to achieve a desirable result and have met with 
public approval the courts have been astute to avoid their effect ** 
through that ever aiding implement called construction.’® In a recent 
case *° the father of the prosecuting attorney was held competent to sit 


11 McCauley v. Weller, 12 Cal. 500 (1859) ; State v. Morgan, 142 La. 755, 77 
So. 588 (1917). 

12 Hawley v. Baldwin, 19 Conn. 585 (1849) ; Commonwealth v. McLane, supra 
note 2; Peck v. Freeholders of Essex, supra note 3. 

18 Hutchinson v. Manchester Street Ry., 73 N. H. 271, 60 Atl. rorz (1905) ; 
Berry v. State, 83 Tex. Cr. 210, 203 S. W. 901 (1918) ; State v. Morgan, supra 
note II. 

14 For typical statutes see Onto Gen. Cope (THROCKMORTON, 1926) § 1687; 
Mont. Rev. Cope (1921) § 8868; 36 Stat. 1090 (1911), U. S. Comp. Stat. (1916) 
§ 988. In some states the constitutional provision that justice shall be administered 
without delay or prejudice is held to make bias a ground of recusation. Day v. 
Day, 12 Idaho 556, 86 Pac. 531 (1906); State v. Brown, 6 Okla. Cr. 442, 126 
Pac. 245 (1912). 

15 State v. Dirlam, 7 Ohio C. C. (N. s.) 437 (1906); State ex rel. Anaconda 
Copper Co. v. Clancy, 30 Mont. 529, 77 Pac. 312 (1904). Such statutes are not 
unconstitutional as depriving the court of a judicial power. U’Ren v. Bagley, 118 
Ore. 77, 245 Pac. 1074 (1926). 

16 Powers v. Commonwealth, 114 Ky. 237, 70 S. W. 644 (1902); People v. 

» Findley, 132 Cal. 301, 64 Pac. 472 (1901); Benedict v. Seiberling, 17 F.(2d) 831 
(N. D. Ohio 1926). 

17 Massie v. Commonwealth, 93 Ky. 588, 20 S. W. 704 (1892); People v. 
Findley, supra note 16. Although appeal is the normal method of reviewing the 
judge’s ruling, this may also be done on application for a writ of prohibition or 
mandamus. Forrest Coal Co. v. Doolittle, 43 W. Va. 210, 46 S. E. 238 (1903); 
State v. Slate, 278 Mo. 570, 214 S. W. 85 (1919) ; State v. Superior Court, 121 Wash. 
611, 209 Pac. 1097 (1922) ; Conkling v. Crosby, 239 Pac. 506 (Ariz. 1925). 

18 Ingles v. McMillan, 5 Okla. Cr. 130, 113 Pac. 998 (1911) ; State v. Donlan, 
32 Mont. 256, 80 Pac. 244 (1905). It is held that the objection is waived unless 
made at the outset of the trial. State v. District Court, 48 Mont. 410, 138 Pac. 
tog1 (1914) ; Washington Fire Ins. Co. v. Hogan, 139 Ark. 130, 213 S. W. 7 (1919) ; 
State v. Reynolds, 111 Wash. 281, 190 Pac. 321 (1920). 

19 Tt is usually held that the bias or prejudice must be directed at the party 
personally, thus affording a loophole for the judges in many cases. See Henry v. 
Speer, 201 Fed. 869 (C. C. A. 5th, 1913) ; McDonald’s Adm’r v. Wallsend Coal Co., 
135 i i 117 S. W. 349 (1909) ; Nelson v. Commonwealth, 202 Ky. 1, 258 S. W. 
674 (1024 

20 State v. Standard Oil Co., 113 So. 867 (La. 1927). The court held that the 
statute had no application where the son of the judge is simply a public officer 
representing the state. But in an earlier case the same court held that a judge was 
disqualified merely on the ground of bias in spite of the fact that this was not a 

ground of recusation in the statute at that time. The circumstances of that case 
made it perfectly patent that the accused would not have a fair trial so the judges 
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as judge despite a statutory provision disqualifying one whose son was 
employed in the case. Certainly the evil which the statute sought to 
abate was present; but the judicial reluctance to abdicate ** predom- 
inated through a disregard of the legislative expression. 

In seemingly direct violation of the common law maxim there is a long 
line of adjudications to the effect that a judge is competent to sit in 
actions of criminal contempt or libel despite the fact that the alleged 
offense is an attack upon him.”* And the same result is reached despite 
statutes making bias a ground for recusation.”* The reasons advanced 
by the courts, namely, that he is vindicating the court and not himself ** 
and that there is a sufficient check on his emotions through an appeal 
or impeachment,?* seem entirely inadequate. A biased mind rarely 
realizes its own imperfection and would normally prevent that perfect 
equipoise so desirable in our system of trial. And even if the trial is 
conducted with perfect justice the public would still be apt to grasp at 
the thought that vindication actuated by a feeling of revenge has been 
achieved. 

A justification often advanced for the aged distinction between bias 
and interest is that the English rule affords too great an opportunity for 
unmerited attacks on judges and needless delay of trial.2* While it is 
true that a charge of bias not founded on some established relationship 
may easily be fabricated; resulting prosecutions for perjury would seem 


evidently submitted to the dictates of common sense. State v. Banta, 122 La. 235, 
47 So. 538 (1908). Later cases have tried to explain this case as an exception and 
to limit it. See State v. Nunez, 147 La. 394, 404, 85 So. 52, 54 (1920). 

21 Doubtless the judge who is challenged feels somewhat affronted and this is 
probably an explanation of the aptitude of the courts in finding ways to avoid 
recusation. In a recent Massachusetts case which attracted much attention the 
judge who presided at the trial asserted his right to hear the motion of accused for 
a new trial when the motion was based on his own prejudice and unfairness at the 
trial. The supreme court did not have to pass on the propriety of the judge’s 
ruling that he had not shown bias at the trial since it appeared that the judge had 
no jurisdiction to hear the motion which was presented. Commonwealth v. Sacco, 
158 N. E. 167 (Mass. 1927). 

22 Bloom v. People, 23 Colo. 416, 48 Pac. 519 (1807); State v. Sutton, 74 Vt. 
12, 52 Atl. 116 (1901); Patterson v. Colorado, 205 U. S. 454 (1907); Hughes v. 
Moncur, 28 Cal. App. 462, 152 Pac. 968 (1915). Contra: In re Dingley, 182 Mich. 
44, 148 N. W. 218 (1914). 

23 It is often said that contempt proceedings are sui generis and therefore not 
within the statutes. State v. Clancy, 30 Mont. 193, 76 Pac. 10 (1904) ; Lamberson 
v. Superior Court of Tulare County, 151 Cal. 458, 91 Pac. 100 (1907); Van Dyke 
v. Superior Court, 24 Ariz. 508, 211 Pac. 576 (1922). Contra: State v. Grady, 114 
Wash. 692, 199 Pac. 980 (1921). 

24 Myers v. State, 46 Ohio St. 473, 22 N. E. 43 (1889); Im re Philbrook, 105 
Cal. 471, 38 Pac. 884 (1895); Patterson v. Colorado, supra note 22. In a recent 
case the supreme court of Oklahoma had handed down a decision in a suit for oil 
lands which the plaintiff in that suit, one Owens, had attacked as fraudulent. 
Owens brought suit for conspiracy to defraud against the justices of the supreme 
court, and one of the justices commenced an action of libel for remarks that Owens 
had published about him. The supreme court cited Owens for contempt, and he 
sought to recuse the judges on the ground that they were prejudiced. Held, that 
the judges were not disqualified by reason of prejudice arising out of the contempt. 
State v. Owens, 256 Pac. 704 (Okla. 1927). See State v. Martin, 256 Pac. 681 
(Okla. 1927). 

25 See Myers v. State, supra note 24. 

26 See Ingles v. McMillan, supra note 18; Lamberson v. Superior Court of 
Tulare County, supra note 23. 
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to furnish an efficient check. Furthermore, it is hardly an adequate 
reason to reject a desirable rule merely because there may be an abuse. 
A further justification suggested is that since the judge passes only on 
the law a party’s rights may be adequately protected by appeal.?”_ But 
it is common knowledge that a biased judge may prejudice a party’s 
cause without this appearing on the record.”* Furthermore this argu- 
ment proves too much, for it would apply equally to the cases involving 
interest. The English rule seems better adapted to mete out substan- 
tial justice to party litigants and insure the public respect and con- 
fidence necessary to the stability and effectiveness of our judiciary. 


STATE TAXATION OF NATIONAL BANK SHARES. — State taxation of 
national bank shares, “ provided that the tax shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of individ- 
ual citizens,” was early sanctioned * by Congress.2 And while the ju- 
dicial construction of this proviso has been fairly definite for over forty 
years,® there has been a strange increase in litigation involving its mean- 
ing, within the past few years. 

Apparently the original congressional purpose back of the proviso 
was merely that of protecting national banks from discriminatory tax- 
ation in favor of state banks.* But the courts did not construe it thus 


27 See State v. Board of Education, 19 Wash. 8, 52 Pac. 317, 40 L. R. A. 317 
(1898) ; McCauley v. Weller, supra note 11. 

28 See Massie v. Commonwealth, supra note 17. 

1 It has been assumed that under the principle of McCulloch v. Maryland, 4 
Wheat. 316 (U. S. 1819), such permission is necessary; but this assumption has 
been doubted. Schweppe, State Taxation of National Banks: Uncertainty of its 
Constitutional Basis (1922) 6 Minn. L. REv. 219. See also Powell, Indirect En- 
croachment on Federal Authority by the Taxing Power of the States (1918) 31 
Harv. L. REv. 321, 344. 

2 The original act of 1864 provided “that the tax should not be at a greater 
rate than is assessed upon other moneyed capital in the hands of individual citizens 
of the state: Provided further, That the tax so imposed . . . shall not exceed the 
rate imposed upon the shares in any of the banks organized under the authority of 
the State... .” 13 Stat. 112. In 1868 the above proviso was omitted. 15 Srar. 
34; U.S. Comp. Stat. (1916) § 9784. 

In 1923 the act was amended to provide that the tax should not be “at a 
greater rate than is assessed upon other moneyed capital in the hands of individual 
citizens of the state coming into competition with the business of national banks: 
Provided further, That bonds, notes, or other evidences of indebtedness in the 
hands of individual citizens not employed or engaged in the banking or investment 
business and representing merely personal investments, not competing with such 
business, shall not be deemed moneyed capital within the meaning of this section.” 
42 Strat. 1499; U. S. Comp. Strat. (Supp. 1925) § 9784. 

8 For a discussion of the cases as to when money is in competition and when 
rates are unequal see Rottschaefer, State Taxation of National Banks (1923) 7 
Minn. L. Rev. 357; (1926) 10 Munn. L. Rev. 241; (1927) 11 Minn. L. REv. 677; 
(1927) 4 Wis. L. Rev. 102. 

# See Rep. Luce, in 64 Conc. Rec. 4783 (1923); Senator Pepper, in ibid 1454. 
But it has been contended that the act of 1868 (supra note 2) which omitted ‘the 
proviso specially referring to state banks, showed that Congress meant more than 

capital by the words “ moneyed capital. ” See Boyer v. Boyer, 113 U. S. 
689, 691 (1885). And see Rep. Stevenson, in 64 Conc. Rec. 4787 (1923). However, 
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narrowly. Many tax statutes provided that debts were deductible from 
credits, defined as consisting of bonds, mortgages and similar items but 
not including bank shares.” These statutes were held to be discrimi- 
natory ® on the theory that the credits were evidences of “ moneyed 
capital.” A similar decision’ was reached when public utility bonds, 
judgments, mortgages and like assets were taxed at a rate lower than 
that imposed on bank shares. 

In Mercantile Bank v. Mayor of New York,® the Supreme Court 
curbed the wholesale invalidation of state taxing systems which the fore- 
going decisions threatened; holding that capital must be in competition 
with that of national banks to be “ other moneyed capital.” Within 
such capital the court included shares in a corporation whose business 
was predominantly banking and capital actually in the hands of individ- 
uals used in a banking business or in investments in which national 
banks engage. While this classification was much narrower than that 
earlier adopted by the Court ® it was still broader than was the probable 
congressional intent. For upon a literal construction of the Court’s lan- 
guage, isolated transactions of individuals would furnish a basis for 
comparison, certainly a result not intended. However in later cases 
the Court has ignored this dictum concerning personal transactions.*° 

In the application of the rule set forth in the Mercantile Bank case, 
results substantially in accord with the legislative intent were reached. 
Certain enumerated uses were soon declared non-competing. Among 
these were investments in purchase money obligations," municipal and 
state bonds,’* and the obligations of industrial, public utility, and in- 
surance companies,’* and unless authorized by statute to do a business 


this omission was made without discussion by the House or Senate and may be 
accounted for by the fact that the proviso was superfluous. See Powell, supra note 
1, at 348, n. 92. In addition Rep. Pomeroy, chairman of the House Ways and 
Means Committee, on being asked what the words “ moneyed capital ” meant 
replied that he understood them to mean “ capital invested in similar interests — 
bank shares of state institutions as they originally existed.” Conc. Grose, 4oth 
Cong., 2d Sess., 803 (1868). But see Rep. Fessenden, in Conc. Giose, 38th Cong., 
ist Sess., 1872 (1864). 

5 This distinction was grounded in the experience of tax-experts that intangibles, 
so easily concealed, yielded no tax unless the rate were low. See Nat. Bank v. 
Mayor of Baltimore, 100 Fed. 24, 27 (C. C. A. 4th, 1900) ; Senator Kellogg, in 64 
Conc. REc. 1458 (1923). 

6 People v. Weaver, 100 U. S. 539 (1879); Evansville Bank v. Britton, 105 
U. S. 322 (1881) ; Supervisors v. Stanley, 105 U.S. 305 (1881); Whitbeck v. Mer- 
cantile Bank, 127 U. S. 193 (1888). 

7 Boyer v. Boyer, supra note 4. 

8 y21 U.S. 138 (1886). 

® The Court, however, denied that it was changing the rule and cited the cases 
in notes 6 and 7, supra, in support of its decision. 

10 See Nat. Bank v. Mayor of Baltimore, supra note 5, at 29; Georgetown Nat. 
Bank v. McFarland, 273 U. S. 568, 570 (1927). 

11 Hepburn v. School Directors, 23 Wall. 480 (U. S. 1874) ; First Nat. Bank of 
Montezuma v. Board of Review, 199 Iowa 1124, 201 N. W. 769 (1925). Before 
1913, no realty mortgage could be competing since national banks could not invest 
in such mortgages. 

12 Mercantile Bank v. New York, supra note 8. And see Adams v. Nashville, 
95 U. S. 19, 21 (1877). 

13 Mercantile Bank v. New York, supra note 8 (insurance, industrials) ; Talbott 
v. Silver Bow County, 139 U. S. 438 (1891) (mining stock); Aberdeen Bank v. 
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similar to that of national banks, trust companies.’ Because of the 
strong public policy favoring such institutions, savings banks ** and 
loan associations *® even though competing were held not to be bases of 
comparison. 

As a further aid towards the attainment of legislative intent the 
courts imposed a rigorous burden of proof upon the objecting national 
bank. Proof of a statute allowing the deduction of debts from credits 
but not from bank shares was no longer sufficient.‘ The plaintiff had 
to show actual discrimination in favor of capital which was substan- 
tially competing. Even a showing that large amounts of mortgages and 
notes '* were taxed more favorably was insufficient, though it was certain 
that some of the capital would be competing. Since the only feasible 
method of showing that individual transactions are favored is by proof 
of the investments in bulk as appearing on the tax rolls the early dicta 
that such uses were competing were of little importance. 

However, the situation was complicated by the decision of Merchants 
Nat. Bank v. City of Richmond.® In that case the plaintiff alleged the 


Chehalis County, 166 U. S. 440 (1896) (stocks and bonds of mining, gas, wharf and 
railroad corporations). 
14 In Mechanics Nat. Bank v. Baker, 65 N. J. L. 540, 48 Atl. 582 (1901), trust 
companies were held competing, whereas in Bank of Redemption v. Boston, 125 
U. S. 60 (1888) the court held, without discussion, that they were not competing. 
In Jenkins v. Neff, 186 U. S. 230 (1902), it was held that it was immaterial that 
trust companies actually compete if not authorized by statute to engage in the 
alleged competing activities, and that it would not be assumed that the state was 
allowing systematic violation as a mode of discrimination against national banks. 
Cf. Montana Nat. Bank v. Yellowstone, 252 Pac. 876 (Mont. 1926) ; Munn v. Des 
’ Moines Nat. Bank, 18 F.(2d) 269 (C. C. A. 8th, 1927). 

15 Mercantile Bank v. Mayor of New York, supra note 8. Cf. Bank of Re- 
demption v. Boston, supra note 14. 

16 Mercantile Bank v. Hubbard, 98 Fed. 465 (C. C. N. D. Ohio 1899), aff'd 
sub nom, Lander v. Mercantile Bank, 186 U.S. 458 (1902). Though national banks 
can now deal in mortgages the result would probably be the same. This type of 
coéperative loaning for home-building by the relatively poor is a legitimate subject 
of exemption, and perhaps is not actually competing. First Nat. Bank v. Dawson, 
66 Mont. 321, 213 Pac. 1097 (1923). 

17 Bank of Garnett v. Ayers, 160 U. S. 660 (1896); Nat. Bank v. Chapman, 
173 U. S. 205 (1899) ; Commercial Bank v. Chambers, 182 U. S. 556 (1901). Cf. 
Amoskeag Savings Bank v. Purdy, 231 U. S. 373 (1913). These decisions are 
preferable to the older ones for a number of reasons. (a) Many “credits” arise 
from sales of land, goods, and services. (b) Many represent investments in which 
banks cannot invest. (c) Holders of national bank shares may possess credits 
which entirely absorb their debts so that they have nothing to set off. (d) The 
debts of individuals may be absorbed by “credits” not competing. (e) The right 
of set-off may be very slight or no discrimination in any case; for, on figuring 
the value of bank shares, debts of the bank are deducted from credits or assets. 
Many debts of individuals are expenses related to his “credits.” See Primm v. 
Fort, 23 Tex. Civ. App. 605, 614, 57 S. W. 86, 91 (1900). But see Minnesota v. 
First Nat. Bank, 273 U. S. 561, 564 (1927). The recent cases of Cent. Nat. Bank 
v. McFarland, 20 F.(2d) 416 (D. Kan. 1927) and Eddy v. First Nat. Bank, 275 Fed. 
550 (C. C. A. 8th, 1921) seem contrary to the above cases and are indefensible. 

18 Aberdeen Bank v. Chehalis, supra note 13; Primm v. Fort, supra note 17; 
Georgetown Nat. Bank v. McFarland, supra note 10; Richmond v. Madison Nat. 
Bank, 215 Ky. 262, 284 S. W. 1089 (1926); First Nat. Bank v. Board of Review, 
supra note 11; Citizens Nat. Bank v. Johnston, 199 Iowa 460, 202 N. W. 382 
(1925); First Nat. Bank v. McBride, 20 N. M. 381, 149 Pac. 353 (1915). 

18 256 U. S. 635 (1921). See comment in First Nat. Bank v. Anderson, 269 
U. S. 341, 348 (1926) ; Rep. Wingo, in 64 Conc. Rec. 4802 (1923). 
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existence of bonds and mortgages competing with national banks but 
taxed at a lower rate. The defendant demurred, probably on the theory 
that favor toward banking capital must be shown. The court gave 
judgment for the plaintiff. 

This decision, for the first time brought into high relief the rule of 
the Supreme Court in contrast to its method, and opened the way for 
numerous actions by national banks to recover taxes paid.?® Urged by 
alarmed tax officials Congress passed an amendment providing that 
capital “ not employed . . . in the banking or investment business and 
representing merely personal investments not competing” with the 
national banks is not moneyed capital.** But in a subsequently de- 
cided case,” similar to the Richmond case the Supreme Court held that 
Congress had not changed the law.?* However, in contested cases it is 
still true that a showing of discrimination as to notes and mortgages is 
insufficient,?* so that personal investments are not significant.?° 

In general the courts require as a matter of proof that the capital be 
employed in a business or “ course of investments.” 7 If the business 
involves only one phase 77 common to a national bank that is sufficient. 
But it has been held that where a corporation used its surplus in com- 
petition with a national bank its shares were not “ moneyed capital in 
the hands of individuals” unless the corporation’s business was pre- 
dominately banking.”* While there is a point where such use borders 
close to the personal investments of an individual, if a substantial 
surplus is employed as an adjunct of a business, even though a corpora- 
tion, it would probably now be considered as “ a course of investments.” 

The results achieved by the courts are in close proximity to the 
legislative intent, which is now slightly broader than it was originally; 


20 See Senator Pepper, in ibid. 1455; Rep. McFadden, in ibid. 4782; Rep. Luce, 
in ibid. 4783; Rep. Newton, in ibid. 4791, on the amount of litigation provoked by 
this decision. 

21 Supra note 2. 

22 First Nat. Bank v. Anderson, supra note 19. 

23 There seems no doubt that Congress intended to change the law, so that only 
money employed in banking businesses, incorporated and unincorporated, should 
be considered “‘ moneyed capital.” Senator Pepper, in 64 Conc. Rec. 1455 (1923) ; 
Rep. Wingo, in ibid. 4801. The Court reasoned that since the statute says that 
investments not competing are not moneyed capital, investments which are com- 
peting must be. See First Nat. Bank v. City of Hartford, 273 U. S. 548, 555-59 
(1927). But this ignores the preceding phrase “ not employed in a banking busi- 
ness.” A more proper interpretation is that the money must be both in the bank- 
ing business and competing to be “ moneyed capital.” 

24 See Georgetown Nat. Bank v. McFarland, supra note to. 

25 But they may figure as a makeweight. See First Nat. Bank v. City of 
Hartford, supra note 23, at 559. 

26 See Georgetown Nat. Bank v. McFarland, supra note ro. 

27 First Nat. Bank v. City of Hartford, supra note 23; Minnesota v. First Nat. 
Bank, supra note 17. 

28 Mercantile Bank v. Mayor of New York, supra note 8, at 156. This technical 
holding turns on the fact that the statute allows taxation of the shares of national 
banks, rather than the banks themselves. Thus the court feels it necessary to re- 
duce all other capital to terms of shares or individual holdings. This technical 
reason would not apply to partnerships unless they are considered as entities. The 
state may now tax the shares, the income of the shares, or the income of the bank, 
provided any method used is exclusive. 42 Strat. 1499 (1923); U. S. Comp. Strat. 
(Supp. 1925) § 9784. 
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but the increase in specialized banking and private investment, coun- 
sels’ realization of the true legal situation, and the uncertain application 
of the Court’s rule will, it seems, produce much litigation and an even- 
tual revision of many tax systems.”® 


STATE REGULATION OF ForREIGN Business Trusts. — Massachusetts 
or business trusts, created primarily with a view towards the attainment 
of corporate advantages without the corresponding onerous obligations, 
have thrived to a remarkable degree. But it was inevitable that state 
legislatures should not permit so ready an invasion of their corporation 
laws to continue, and by legislative enactments and judicial construc- 
tion, business trusts have for many purposes been treated as corpora- 
tions. Thus they have been assimilated to entities within taxing 
statutes,’ statutes allowing suit in firm names,? blue sky laws,’ and 
the federal Bankruptcy Act.* 

When, however, the state attempts to regulate the conduct of non- 


29 The New York law embodies verbatim the words of the 1923 Congressional 
amendment. N. Y. Ann. Cons. Law (Cum. Supp. 1923) 2099. The local assessor 
must determine what is “ moneyed capital.” This law, attacked as unconstitutional 
because of uncertainty, delegation of legislative power, and unreasonable classifica- 
tion, was upheld in People ex rel. Broderick v. Goldfogle, 213 App. Div. 677, 211 
N. Y. Supp. 85 (1925). For decisions thereunder on what is moneyed capital, see 
in addition to the above case, People v. Goldfogle, 213 App. Div. 716, 211 N. Y. 
on 120 (1925); People v. Goldfogle, 213 App. Div. 713, 211 N. Y. Supp. 117 

1925). 

1 Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925) ; Hecht v. Malley, 
265 U.S. 144 (1923) ; Opinion of General Counsel of Bureau of Internal Revenue, 
G. C. M. 2405, reported in United States Daily, Oct. 19, 1927, at 2358. See 
Rottschaefer, The Massachusetts Trust under Federal Tax (1925) 25 Cov. L. REv. 
305. Cf. Gleason v. McKay, 134 Mass. 419 (1883); Peabody v. Treasurer, 215 
one ec 102 N. E. 435 (1913) ; Greene County v. Smith, 148 Ark. 33, 228 S. W. 
738 (1921). 

2 Forgan v. Mackie, 232 Mich. 476, 205 N. W. 600 (1925) ; Simson v. Klipstein, 
262 Fed. 823 (D. N. J. 1920). Cf. McMillan v. Greenamyer, 50 Cal. App. 601, 
195 Pac. 734 (1920), 53 Cal. App. 13, 199 Pac. 841 (1921). 

Statutes allowing suit in the firm name conversely allow the trustees to be sued 
in the firm name. But in the absence of such a statute the trustees must be sued 
individually or jointly. Bouchard v. ~irst People’s Trust, 253 Mass. 351, 148 N. E. 
895 (1925); Bartley v. Andrews, 208 App. Div. 702, 202 N. Y. Supp. 227 (1923) ; 
Guthmann v. Adco Battery Co., 232 Ill. App. 327 (1924). And they sue as indi- 
viduals. Denny v. Cascade Platinum Co., 133 Wash. 436, 232 Pac. 409 (1925); 
Elsom v. Tefft, 140 Wash. 586, 250 Pac. 346 (1926). Cf. Hull v. Newhall, 244 
Mass. 207, 138 N. E. 249 (1923). 

8 Reilly v. Clyne, 234 Pac. 35 (Ariz. 1925); Wagner v. Kelso, 195 Iowa 950, 
193 N. W. 1 (1923); State v. Cosgrove, 36 Idaho 278, 210 Pac. 393 (1923); King 
v. Commonwealth, 197 Ky. 128, 246 S. W. 162 (1922) ; People v. Clum, 213 Mich. 
651, 182 N. W. 136 (1921) ; Schmidt v. Stortz, 208 Mo. App. 439, 236 S. W. 604 
(1922) ; Ex parte Girard, 186 Cal. 718, 200 Pac. 593 (1921). See Duxbury, Busi- 
ness Trusts and Blue Sky Laws (1924) 8 Minn. L. Rev. 465. 

4 Krey Packing Co. v. Wildwood Springs Resort, 4 F.(2d) 793 (C. C. A. 8th, 
1925); Im re Parker, 275 Fed. 868 (N. D. Ill. 1921), rev’d on other grounds, sub 
nom. Parker v. Hartman, 283 Fed. 404 (C. C. A. 7th, 1921); In re Associated 
Trust, 222 Fed. ror2 (D. Mass. 1914). See Jn re Sargent Lumber Co., 287 Fed. 
154, 155 A oy D. Ark. 1923). Cf. Gallagher v. Hannigan, 5 F.(2d) 171 (C. C. A. 
st, 1925). 

A business trust has also been held a disclosed principal within the meaning of 
§$ 20 of the Negotiable Instruments Law. Hamilton v. Young, 116 Kan. 128, 225 
Pac. 1045 (1924); Adams v. Swig, 234 Mass. 584, 125 N. E. 857 (1920). 
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resident trustees, the limitations embodied in Article 4, § 2(1) of the 
Federal Constitution ® must be considered.* It has been said by an 
eminent writer that “an undoubted advantage enjoyed by the Massa- 
chusetts trust is its right to do business in other states without being sub- 
jected to the restrictions placed upon foreign corporations. They have 
this right under the privileges and immunities clause of the Federal 
Constitution.” 

In a recent case,® however, the court was equally positive that in an 
action by an officer of a business trust the privilege and immunities 
clause afforded no protection. This question has never been considered 
by the Supreme Court of the United States and the state decisions fur- 
nish little enlightenment. Several] state courts have held that the mem- 
bers of a business trust could not do business within the state before 
compliance with certain regulations; but with one exception ® the regu- 
latory provision was applicable equally to domestic and foreign organ- 
izations.*° And while there are dicta to the effect that a state may en- 


5 “The Citizens of each State shall be entitled to all Privileges and Immunities 
of Citizens in the several States.” The Fourteenth Amendment contains a similar 
provision. 

6 In the situations mentioned supra notes 1-4, the Federal Constitution was not 
directly involved. Thus Congress could levy an excise or income tax on an unin- 
corporated association as an entity as a convenient method of reaching its members. 
Allowing suit in the firm name is a matter of convenience rather than substantial 
rights. General American Oil Ass’n v. Waggoner Oil & Gas Co., 118 Okla. 183, 247 
Pac. 99 (1926). Contra: Forgan v. Mackie, supra note 2. Cf. Great Southern 
Hotel Co. v. Jones, 177 U. S. 449 (1900). The blue sky laws apply equally to 
individuals, unincorporated associations, and corporations. Merrick v. Halsey & 
Co., 242 U.S. 568 (1917). And the rights of individual and firm debtors and of 
Se ees inter se may be worked out either on an individual or an entity 

asis. 

It has been held that an attempt to gain the corporate advantages without cor- 
responding obligations, by means of the business trust, is against public policy and 
illegal. McCamey v. Hollister, 274 S. W. 562 (Tex. 1925); and see cases infra, 
note 10. But the weight of authority is contra. Betts v. Hackathorn, 159 Ark. 
621, 252 S. W. 602 (1923); Palmer v. Taylor, 168 Ark. 127, 269 S. W. 996 (1925) ; 
Erisman v. McCarty, 77 Colo. 289, 236 Pac. 777 (1925); Marchulonis v. Adams, 
07 W. Va. 517, 125 S. E. 340 (1924) ; Spotswood v. Morris, 12 Idaho 360, 85 Pac. 
1094 (1906). 

If a state declared domestic business trusts illegal it could probably exclude for- 
eign business trusts without constitutional difficulty. The question raised by this 
note arises only when domestic trusts are legal. 

7 8 THompson, Corporations (3d ed. 1927) $6744. 

8 Hemphill v. Orloff, 213 N. W. 867 (Mich. 1927). The plaintiff was vice- 
president of a business trust which did business in Michigan without complying with 
corporate requirements. The plaintiff brought an action on a note made by the de- 
fendant payable to the trust. The defendant contended that since the trust had 
not met the requirement exacted from foreign corporations no action could be 
maintained on the note. The plaintiff alleged that his right to sue is guaranteed by 
the privileges and immunities clause of the Federal Constitution. Judgment was 
given for the defendant, and the plaintiff appealed. Held, that the trust was a 
corporation, and not a citizen within the protectiotY of Art. IY, §2(1) of the 
Constitution, and that, therefore, no action could be maintained on the note. 
Judgment affirmed. 

® Hemphill v. Orloff, supra note 8. There is a dictum in one case that a form 
of service of process good against a foreign corporation would be good against a 
foreign business trust. See Harris v. United States Mexico Oil Co., 110 Kan. 532, 
533, 204 Pac. 754, 755 (1922), certiorari denied, 260 U. S. 604 (1922). 

10 State v. Paine, 137 Wash. 566, 243 Pac. 472 (1926) (WasH. Cows. Art. 12); 
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tirely exclude a business trust, most of the courts have not considered 
the effect of the Federal Constitution. In the only cases in which the 
question was raised,"' the court, without adequate consideration, dis- 
missed the contention summarily. 

The business trust, having been treated as a legal entity for many 
purposes might, in the nature of things, be treated as such in the deter- 
mination of constitutional questions. And if a business trust is to be re- 
garded as an entity, it would seem that it would stand in no better posi- 
tion than a corporation, which is denied citizenship within the privileges 
and immunities clause.'* By further analogy to a corporation it would 
come within the constitutional guarantees afforded persons and be sub- 
ject to similar regulations, with such variations only as the nature of the 
organization makes necessary. 

But even though the business trust has been treated as an entity in 
certain fields of the law, there is no essential reason why the same must 
be true here. While the business trust bears numerous and important 
characteristics common to corporations,” there still remain material ele- 
ments of differentiation.** Title to the trust property is not in the firm, 
but in the individual trustee; it owes no separate existence to a grant or 
charter from a sovereign authority; and even where a creditor may look 
directly to the firm assets it is only because the trustees have contracted 


State v. Hinkle, 126 Wash. 581, 219 Pac. 41 (1923) ; Weber Engine Co. v. Alter, 
120 Kan. 557, 245 Pac. 143 (1926) (Kan. Cons. Art. 12, §6); Home Lumber Co. 
v. Hopkins, 107 Kan. 153, 190 Pac. 601 (1920); Reilly v. Clyne, supra note 3 
(Ariz. Crv. CopE (1913) §§ 2100, 2101). 

The cases which hold that the Adams Express Co., a joint stock association 
organized under the law of New York, may be regulated as if it were a foreign 
corporation seem to be based largely on the supposition that the quasi-public 
nature of the enterprise makes it subject to peculiar obligations. State v. Adams 
Express Co., 66 Minn. 271, 68 N. W. 1085 (1896); Adams Express Co. v. State, 
55 Ohio St. 60, 44 N. E. 506 (1896); Adams Express Co. v. State, 161 Ind. 328, 
67 N. E. 1033 (1903). Cf. United States v. Adams Express Co., 229 U. S. 381 
(1913) ; Commonwealth v. Adams Express Co., 123 Ky. 720, 97 S. W. 386 (1906). 

11 Hemphill v. Orloff, supra note 8; State v. Hinkle, supra note 10. An abor- 
tive attempt was made to test the constitutionality of this construction in T®ylor 
v. Dunbar, 298 Fed. 936 (W. D. Wash. 1924). 

A later Washington case holds that only the state may question the validity of 
the organization. Haynes v. Central Business Property Co., 249 Pac. 1057 (Wash. 
1926). Other courts allow private litigants to raise the objection. Reilly v. Clyne, 
supra note 3; Hemphill v. Orloff, supra note 8; Home Lumber Co. v. Hopkins, 
supra note Io. 

12 Bank of United States v. Deveaux, 5 Cranch 61 (U. S. 1809); Paul v. Vir- 
ginia, 8 Wall. 168 (U. S. 1868). 

13 Non-liability of shareholders, centralization of control in the hands of a few, 
free transferability of shares, indefinite existence, the power of the trustees to 
undertake obligations in the firm name, and the power to sue and be sued where 
this is conferred by statute, are the most important. 

14 See State v. Cosgrove, supra note 3; Spotswood v. Morris, supra note 6; 
Crocker v. Malley, 249 U. Sv 223 (1919); Gleason v. McKay, supra note 1; State 
v. Lee, 288 Mo. 679, 233 S. W. 20 (1921) ; Duxbury, Business Trusts and Blue Sky 
Laws, supra note 3, at 476; Cook, The Mysterious Massachusetts Trust (1923) 9 
A. B. A. J. 763; WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS AND BUSINESS 
Trusts (2d ed. 1923) §16; Dunn, Business Trusts (1922) 250, 261; SEARS, 
Trust Estates as Business CompPAniss (2d ed. 1921) § 118; THompson, TRUSTS 
As SUBSTITUTES FOR BusINEss CORPORATIONS (1920) ; (1926) 24 Micn. L. Rev. 599; 
(1918) 27 Yaze L. J. 677. 
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themselves out of personal liability which otherwise the law would im- 
pose on them. 

And the practical difficulties involved, while they may not furnish a 
barrier to an entity theory in other fields of the law, may be deemed 
insurmountable when constitutional guarantees of individuals are in- 
volved. The point at which an organization ceases to be a partnership 
or a joint stock company and becomes a trust is indefinite, and the de- 
cisions are conflicting.“> A suggested avoidance of this difficulty would 
be to treat all organizations sufficiently large to submerge their indi- 
viduals beneath their firm personalities as entities and, therefore, not 
citizens. But here again the test would be too uncertain and elusive in 
its application. Again, it has been urged that the states have gone so far 
in regulating and controlling foreign corporations that an unduly heavy 
burden has thereby been imposed upon them and business activity seri- 
ously hampered.1® The recent trend of the United States Supreme 
Court in narrowing the field of state regulation 7” may be a reflection of 
this view. If this is sound, a treatment of the business trust which frees 
it from the more vexatious of these restrictions and subjects it only to 
regulations lawfully imposed on citizens would be a wholesome step. 

It may be preferable, then, to treat the business trusts merely as a 
number of individuals seeking to conduct a group enterprise.** As such 
they would be entitled as of right to do business within states where 
domestic trusts are permitted.’® But it does not follow that they would 
be subject to the identical regulations governing individuals engaged in 
lone activities. The public is more affected by the group’s action than 
the individual’s; and the state has suffered the former to acquire advan- 
tages not available to the latter.2° Accordingly a regulation more exact- 


15 See Thompson v. Schmitt, 115 Tex. 53, 274 S. W. 554 (1925); Williams v. 
Milton, 215 Mass. 1, 102 N. E. 355 (1913) ; Willey v. W. J. Hoggson Corporation, 
90 Fla. 343, 106 So. 408 (1925) ; Simson v. Klipstein, supra note 2; Baker-McGrew 
Co. v. Union Seed Co., 125 Ark. 146, 188 S. W. 571 (1916) ; Hildebrand, The 
Massachusetts Trust (1923) 1 Tex. L. Rev. 127; Hildebrand, Liability of Share- 
holders, Property, and Trustees in a Massachusetts Trust (1924) 2 Tex. L. oe 
139; Magruder, The Position of Shareholders in Business Trusts (1923) 23 Cor. L 
Rev. 423; Judah, Possible Partnership Liability under the Business Trust (1922) 
17 Int. L. Rev. 77; Aaron, The Massachusetts Trust Distinguished from the Partner- 
ship (1918) 12 Itz. L. Rev. 482. 

16 See Wilgus, Corporations and Express Trusts (1914) 13 Micu. L. Rev. 71, 
205; HENDERSON, PosITION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITU- 
TIONAL Law (10918). 

17 See Terral v. Burke Construction Co., 257 U. S. 529 (1922) ; New York Life 
Ins. Co. v. Head, 234 U. S. 149 (1914); Ludwig v. Western Union Tel. Co., 216 
U.S. 146 (1910). See (1927) 41 Harv. L. Rev. 95. 

18 Webster argued that this was the proper view to be taken of corporations. 
See Bank of Augusta v. Earle, 13 Pet. 519, 552 (U. S. 1839). 

19 A state may not exclude members of a foreign partnership or their agents. 
Flexner v. Farson, 248 U. S. 289 (1918) semble. Nor may it prohibit the trustee 
of an ordinary trust from acting within its borders. Farmers Loan & Trust Co. 
v. C.& A. Ry., 27 Fed. 146 (C. C. D. Ind. 1886) ; Shirk v. Lafayette, 52 Fed. 857 
(C. C. D. Ind. 1892) ; Roby v. Smith, 131 Ind. 342, 30 N. E. 1093 (1892). 

Even if the trustees were domiciled within the state, a statute which imposed 
unusual burdens on them if they organized elsewhere would be discriminatory and: 
invalid. State v. Cadigan, 73 Vt. 245, so Atl. 1079 (1901). 

20 The nonliability of the shareholders, while arising out of private contract and 
not out of a sovereign grant, is still at the mercy of the state, if the latter chooses 
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ing than that imposed on non-residents conducting individual enter- 
prises would still be reasonable. Thus a state could probably require 
the trustee of a foreign business trust to appoint an agent for service of 
process; ** to submit to a tax on its capital stock; *? and perhaps to take 
out a license to do business. And the decisions of many of the cases ** 
asserting that a state may bar the entry of a business trust may be rested 
on the foregoing principle. The true basis for the determination of the 
validity of the restriction should be, not a power of regulation resting 
upon a power to exclude, but rather a power of reasonable supervision 
over citizens entering as of right.** 


RECEN? CASES 


AUTOMOBILES — STATUTE EXTENDING LiABILITY OF OWNER — LIABILITY 
or Lessor or AUTOMOBILE— To OccupaANT. — The defendant, 
who conducted a business of renting automobiles, rented one to A who agreed 
not to let anyone else drive it. A later turned the car over to B who set out 
for a ride and by his negligent driving injured the plaintiff. A New York 
statute makes the owner of an automobile liable for “ injuries . . . resulting 
from negligence in the operation of such motor vehicle, in the business of such 
owner or otherwise, by any person legally using or operating the same with 
the permission, express or implied, of such owner.” N. Y. Hichway Law 
§ 282(e). In an action by the plaintiff against the defendant under this 
statute, the latter moved to dismiss the complaint. Held, that the motion 
be denied. Stapleton v. Hertz Drivurself Stations, Inc., 129 Misc. 772, 222 
N. Y. Supp. 579 (1927). 

The defendant owned an automobile and allowed his daughter to drive the 
plaintiff home in it. In an accident caused by the negligent driving of the 
daughter, the plaintiff was injured. In a suit under the above statute, a ver- 
dict was given for the defendant and the plaintiff appealed. Held, that the 
plaintiff is not a member of the class protected by the statute. Judgment 
ore Cohen v. Neustadter, 221 App. Div. 102, 222 N. Y. Supp. 602 

1927). 

These two cases present a contrast, the first enlarging the absolute lia- 
bility of the owner, and the second refusing to do so. The Stapleton case 
seems opposed to an earlier decision that an automobile owner is not liable 
for the negligence of a third person to whom the borrower intrusted the car 
without the owner’s consent. Owen v. Gruntz, 216 App. Div. 19, 214 N. Y. 
Supp. 543 (1926). See Feitelberg v. Matuson, 124 Misc. 595, 598, 208 N. Y. 
Supp. 786, 789 (1925). And a conditional vendor who retained title has re- 
cently been held not liable for injuries caused by the negligence of the con- 


to declare such contracts against public policy. See supra note 6. Hence the state 
may weil make certain exactions in return for recognizing such contracts. 

21 Cf. Sugg v. Thornton, 132 U. S. 524 (1889); Esteve Bros. v. Harrell, 272 
Fed. 382 (C. C. A. 5th, 1921). See Magruder and Foster, Jurisdiction over Partner- 
ships (1924) 37 Harv. L. Rev. 793, 818-10. 

22 Cf. Hemphill v. Orloff, supra note 8. The basis of the opinion was a power 
to exclude, but the result may be justified as a reasonable regulation of non-resi- 
dent citizens. 23 See supra note 10. 

24 For examples of cases upholding such supervision see Hendrick v. Maryland, 
235 U.S. 610 (1915) ; Kane v. New Jersey, 242 U. S. 160 (1916) ; Hess v. Pawloski, 
274 U.S. 352 (1927); Stone v. State, 118 Mo. 388, 24 S. W. 164 (1893). Cf. Hoad- 
ley v. Purifoy, 107 Ala. 276, 18 So. 220 (1893) ; State v. Board of Ins. Commis- 
sioners, 37 Fla. 564, 20 So. 772 (1896). See (1927) 41 Harv. L. Rev. 94. 
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ditional vendee. Lennon v. L. A. W. Acceptance Corp., 138 Atl. 215 (R. I. 
1927). In the absence of statute, the owner would not be liable. Saunders 
Drive-it-Y ourself Co. v. Walker, 215 Ky. 267, 284 S. W. 1088 (1926); Horn- 
stein v. Southern Boulevard Ry., 79 Misc. 34, 138 N. Y. Supp. 1080 (1913). 
In fact the Michigan court in an early case denied the validity of a statute 
construed to impose such a liability. See Daugherty v. Thomas, 174 Mich. 
371, 389, 390, 140 N. W. 615, 622 (1913). Likewise, permission, express or 
implied, has not been found, and liability has been denied, when the injury 
occurred while the lessee was driving at a later hour than that permitted, or 
on a different journey. Union Trust Co. v. American Commercial Car Co., 
219 Mich. 557, 189 N. W. 23 (1922); Rowland v. Spalti, 196 Iowa 208, 194 
N. W. 90 (1923). Cf. Downs v. Fisher, 23 D. L. R. 726 (1915). Moreover, 
it may be questioned whether the driver was “ legally ” using the automobile. 
See N. Y. Laws (1922) c. 500. It seems doubtful if the result of the case is 
warranted by the present statute. See Owen v. Gruntz, supra, at 21, 214 
N. Y. Supp. at 545. In contrast is the Cohen case. The statute was supposed 
to accomplish in New York what the “ family purpose ” doctrine had done 
in other jurisdictions without a statute. See Cardozo, C. J., in Grant v. 
Knepfer, 245 N. Y. 158, 164, 156 N. E. 650, 652 (1927). Under that doctrine 
the owner in a situation similar to that in the Cohen case has been held liable. 
Johnson v. Evans, 141 Minn. 356, 170 N. W. 220 (1919). Cf. Flynn v. 
Lewis, 231 Mass. 550, 121 N. E. 493 (1919). And under a similar statute it 
has been held that a petition which alleged these facts stated a cause of ac- 
tion. Seleine v. Wisner, 200 Iowa 1389, 206 N. W. 130 (1925). Cf. Driscoll 
v. Colletti, [1926] 2 D. L. R. 428. The court’s interpretation of the statute 
in this case seems unduly narrow. 


BANKS AND BANKING— Deposir oF FipuctaARY TO HIS PERSONAL Ac- 
count. — The plaintiff maintained several bank accounts, and gave his son 
an unqualified power of attorney to draw checks upon them. The son drew 
checks to his own order and deposited them in his own private account with 
the defendant, subsequently drawing out the funds and applying them to his 
own use. This action was not discovered by the plaintiff until the son had 
absconded. The defendant had no notice of the defalcations other than what 
was given by the forms of the checks. In the lower courts judgment was 
given for the plaintiff, and on the defendant’s application, certiorari was 
granted. Held, that the defendant is not liable. Judgment reversed. Empire 
Trust Co. v. Cahan, 47 Sup. Ct. 661 (U. S. 1927). 

The Circuit Court of Appeals in its opinion in the earlier stages of the case 
presented a very strong argument for liability based upon notice to the bank 
from the unusual form of the check deposited. Empire Trust Co. v. Cahan, 
9 F.(2d) 713 (C. C. A. 2d, 1926). A recent author in an able article advo- 
cated the same result, basing his arguments largely on grounds of public con- 
venience. Merrill, Bankers’ Liability for Deposits of a Fiduciary to his Per- 
sonal Account (1927) 40 Harv. L. Rev. 1077. But see, taking the opposite 
view, Scott, Participation in a Breach of Trust (1921) 34 Harv. L. Rev. (A54, 
472-74. The Supreme Court, however, decided that the lower courts “ ap- 
plied too strict a rule to an ordinary business transaction.” In reaching this 
result the Court cited and relied on a dictum in a recent English case arising 
out of similar defalcations by the same party. Corporation Agencies, Ltd. v. 
Home Bank of Canada, [1927] A. C. 318. The decision clears up an irrecon- 
cilable conflict in the lower federal courts, and settles the federal law on a 
close question of considerable importance to bankers. 


BANKRUPTCY — ADJUDICATION — LANDLORD’s R1GHT TO DisTRAIN Goops 
or THIRD PERSON AFTER ADJUDICATION OF TENANT. — The plaintiff's hus- 
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band who was the tenant of property belonging to the defendant was in- 
debted, on Oct. 19, 1925, to the defendants in the sum of $310 for arrearage 
of rent. On the same day he was adjudicated a voluntary bankrupt. The 
defendants proved their debt but subsequently withdrew their claim. On 
June 11, 1926 the defendants, under a distress warrant for rent due to the 
date of the adjudication, levied on the plaintiff's goods, the husband tenant 
having no goods of his own on the premises. The plaintiff brought replevin. 
Held, that judgment be entered for the defendants on the case stated. Winter 
v. Hindin, 136 Atl. 280 (Del. 1926). 

In the United States after the petition in bankruptcy has been filed a 
bankrupt tenant’s goods are considered in the custody of the law and, there- 
fore, exempt from distress. Morgan v. Campbell, 22 Wall. 381 (U.S. 1875); 
In re Schapiro, 286 Fed. 620 (D. Md. 1923); Jn re Printograph Sales Co., 
210 Fed. 567 (E. D. Pa. 1914). The principal case raises the question whether 
a tenant’s bankruptcy should affect the landlord’s right to distrain goods of a 
third person which are on the premises. The district court reasoned that 
since the creditors are not being deptived of any assets and inasmuch as the 
rent claim is not extinguished by the adjudication, the purpose of the Bank- 
ruptcy Act does not necessitate a denial of the landlord’s historical right to 
distrain goods of a third person. One of the secondary purposes of the Bank- 
ruptcy Act, as illustrated by § 14(c), however, is to discharge worthy insol- 
vents from their obligations. 30 Stat. 550 (1898), 11 U. S. C. A. § 32(c) 
(1927); 1 RemINcTON, BANKRUPTCY (3d ed. 1923) 1-27. From this point of 
view the decision in the principal case may be questioned. Third persons 
whose goods have been distrained are entitled to reimbursement from the 
tenant. Exall v. Patridge, 8 T. R. 308 (1799); Wells v. Porter, 7 Wend. 119 
(N. Y. 1831); Gear, LANDLORD AND TENANT (1888) § 151; (1910) 16 Ann. 
Cas. 1160, note. And such claims should not be barred by the latter’s dis- 
charge in bankruptcy for the obligation arose subsequent to the petition. Cf. 
In re Walker, 176 Fed. 455 (N. D. Ala. 1910); Jn re Bingham, 94 Fed. 796 
(D. Vt. 1899). 7 REMINGTON, op. cit. supra, § 3522; 1 COLLIER, BANKRUPTCY 
(13th ed. 1923) § 17(3)a. It would seem, then, that the landlord, a holder 
of a provable claim, is being permitted indirectly to force his bankrupt tenant 
to pay after discharge. 


BANKRUPTCY — RIGHTS AND DuTiEs oF BANKRUPT — PUNISHMENT FOR 
Contempt. — A bankrupt having failed to comply with an order of the ref- 
eree directing him to surrender certain assets, an order was made requiring 
him to show cause why he should not be committed for contempt. Held, that 
the order to show cause be discharged, since the court was not satisfied be- 
yond a reasonable doubt of his ability to comply with the turn-over order. Jn 
re Walt, 17 F.(2d) 588 (D. Minn. 1927). 

A motion was made to punish the defendant bankrupts for contempt in 
failing to turn over certain of their books, pursuant to an order of the 
referee. Held, that the motion be granted, for the degree of proof is the 
same as that which governs in civil proceedings and is satisfied by the turn- 
ee which is conclusive. Jm re Oriel, 17 F.(2d) 800 (S. D. N. Y. 
1927). 

Some courts employ the standard of persuasion used in criminal cases, 7.¢., 
proof beyond a reasonable doubt, in turn-over proceedings, which are ad- 
mittedly civil. In re Kreuger, 197 Fed. 124 (E. D. Ky. 1912); BLacx, BANK- 
Ruptcy (4th ed. 1926), § 429; 5 REMINGTON, BANKRUPTCY (3d ed. 1923), 
§ 2411. If this rule is adopted then the turn-over order should be conclusive 
in the subsequent contempt proceedings, even if the latter should be regarded 
as criminal. 5 REMINGTON, op. cit. supra, § 2428. The defendant cannot 
escape imprisonment except by showing that he is unable to comply without 
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his fault. Jn re Sobol, 242 Fed. 487 (C. C. A. 2d, 1917). However, the 
better view is that a preponderance of evidence is sufficient in the turn-over 
proceeding. Free v. Shapiro, 5 F.(2d) 578 (C. C. A. 4th, 1925); In re 
Hoffman, 17 F.(2d) 925 (C. C. A. 7th, 1927). The failure of a bank- 
rupt to surrender property ordered to be turned over to the receiver is a civil 
contempt. See Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 442 
(1910) ; Kirsner v. Taliafero, 202 Fed. 51, 60 (C. C. A. 4th, 1912). Yet it is 
said to be criminal in its nature. See Stuart v. Reynolds, 204 Fed. 709, 716 
(C. C. A. sth, 1913); Friedman, Concealment of Assets in Bankruptcy 
Cases (1909) 23 Harv. L. REv. 30, 33. Hence, these courts require evidence 
beyond a reasonable doubt and refuse to accept the turn-over order as con- 
clusive. Samel v. Dodd, 142 Fed. 68 (C. C. A. 5th, 1906); In re Haring, 
193 Fed. 168 (D. Mich. 1912), aff'd sub nom. In re Holden, 203 Fed. 229 
(C. C. A. 6th, 1913); Boyd v. Glucklich, 116 Fed. 131 (C. C. A. 8th, 1902). 
But the doctrine of the criminal law of proof beyond a reasonable doubt, in- 
vented to alleviate the barbarity of a harsh penal code, is inapplicable to a 
civil proceeding. May, Some Rules of Evidence: Reasonable Doubt in Civil 
and Criminal Cases (1876) 10 Am. L. REv. 642, 651. A mere preponderance 
of evidence should be sufficient. Jn re Elias, 240 Fed. 448 (D. N. C. 1917); 
5 Wicmore, EvipENcE (2d ed. 1923) § 2498. Cf. Hilton v. Hilton, 89 N. J. 
Eq. 478, 106 Atl. 139 (1919), aff'd 90 N. J. Eq. 564, 107 Atl. 263 (1919). The 
turn-over order, then, should be conclusive. 


Conriict or Laws — Errect AND PERFORMANCE OF CONTRACTS — Ac- 
CEPTOR’s LIABILITY TO A ForEiGN INDoRSEE. — D drew a bill of exchange in 
France upon the defendants in London to the order of P. It was sent to the 
defendants and was returned accepted, payable at a London bank. D, duly 
authorized, indorsed the bill on behalf of P in his own name, and delivered it 
to the plaintiffs in France for discount. When presented, payment was re- 
fused on the ground that the bill did not bear the indorsement of P. The 
plaintiffs brought this action on the bill in England. Undisputed evidence was 
given to the effect that where an agent is authorized to sign on behalf of his 
principal, an indorsement by the agent in his own name is valid according to 
French law. Sec. 72(1) of the English Bills of Exchange Act provides that 
“ where a bill drawn in one country is negotiated, accepted, or payable in an- 
other, . . . the validity as regards requisites in form of the supervening con- 
tracts . . . is determined by the law of the place where such contract was 
made.” Sec. 72(2) provides that “the interpretation of the drawing, in- 
dorsement, acceptance . . . is determined by the law of the place where. such 
contract is made.” See (1882) 45 & 46 Vict. c. 61. Held, that § 72(1) does 
not dispense with the requirement of the signature of the payee, as provided 
for in §§ 31(2) and 32(1), and that as there is an entire absence of indorse- 
ment in the contemplation of local English law, § 72(2) does not apply. 
Judgment for the defendants. F. Koechlin et Cie v. Kestenbaum Brothers, 
[1927] 1 K. B. 616. 

By the indorsement and delivery in France, the plaintiffs acquired title to 
the bill which they could assert against the payee. The law of the situs 
governs, and it is immaterial that the indorsement was irregular according to 
the local law of England. Alcock v. Smith, [1892] 1 Ch. 238; Embiricos v. 
Anglo-Austrian Bank, [1905] 1 K. B. 677; Dicey, Conriict or Laws (4th ed. 
1927) 580. But whether under such title they can maintain an action against 
the acceptors depends on the latters’ undertaking, governed, according to 
§ 72(2) of the Bills of Exchange Act, by the lex loci contractus. Negotiation 
in a foreign country being inherently probable, by the better view the ac- 
ceptor of a foreign bill promises to pay the same to one acquiring title thereto 
by an indorsement valid under the law of the place of indorsement. See Em- 
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biricos v. Anglo-Austrian Bank, supra, at 684-85. Cf. Bradlaugh v. De Rin, 
L. R. 3 C. P. 538 (1868); Lebel v. Tucker, L. R. 3 Q. B. 77 (1867). And 
§ 72(2) seems impliedly so to provide. LorENzEN, ConFLict or Laws RE- 
LATING TO BILLs AND NoTES (1919) 135. The decision in the principal case, 
predicating the acceptors’ contract on §§ 31(2) and 32(1), seems clearly er- 
roneous. The latter define merely the local English law, and should not be 
applied to determine the contract of the acceptor of a foreign bill. Cf. Em- 
biricos v. Anglo-Austrian Bank, supra, at 686. And in view of this, § 72(1) 
would seem applicable. The question seems never to have been decided 
previously in England, nor directly raised in the United States. While § 72 is 
without a counterpart in the Negotiable Instruments Law, the indicated re- 
sult should be reached in this country on common law principles. But cf. 
Everett v. Vendryes, 19 N. Y. 436 (1859). 


CoNSTITUTIONAL LAw—DveE Process or Law: Civit REMEDIES — 
JURISDICTION OVER NONRESIDENT Mortorists.—A Massachusetts statute 
provided that “ the operation by a non-resident of a motor vehicle on a public 
way in the commonwealth, . . . shall be deemed equivalent to an appoint- 
ment by such non-resident of the registrar [of motor vehicles] . . . to be his 

. . attorney upon whom may be served all lawful processes in any action or 
proceeding against him, growing out of any accident or collision in which said 
non-resident may be involved while operating a motor vehicle on such a way, 
and said . . . operation shall be a signification of his agreement that any 
such process against him which is so served shall be of the same legal force 
and validity as if served on him personally; . . . provided, that notice of 
such service and a copy of the process are forthwith sent by registered mail 
by the plaintiff to the defendant.” Mass. Gen. Laws (1921) c. 90, as 
amended by Mass. Stat. (1923) c. 431, § 2. The plaintiff, a citizen of 
Massachusetts, sought to recover for injuries suffered by reason of the alleged 
negligence of the defendant, a citizen of Pennsylvania, while the latter was 
operating his automobile in Massachusetts. Service of process was made in 
compliance with the statute. The defendant moved to dismiss on the ground 
that jurisdiction based on such service would deprive him of his property 
without due process of law, in violation of the Fourteenth Amendment. The 
motion was denied and on appeal the Supreme Judicial Court affirmed the 
order. Pawloski v. Hess, 250 Mass. 22, 144 N. E. 760 (1924). After a trial 
before a jury a judgment entered for the plaintiff was affirmed. Pawloski v. 
Hess, 253 Mass. 478, 149 N. E. 122 (1925). The defendant appealed. Held, 
that the statute did not deprive the defendant of his property without due 
process of law. Judgment affirmed. Hess v. Pawloski, 274 U.S. 352 (1927). 

The result reached in the principal case is supported almost unanimously 
by the commentators who have examined the question. See Scott, Juris- 
diction over Nonresident Motorists (1926) 39 Harv. L. Rev. 563; Barry, 
Jurisdiction over Non-Residents (1927) 13 Va. L. Rev. 175; (1927) 4 WIs. 
L. Rev. 189. Unfortunately the court did little to clarify the problem of the 
foundation of jurisdiction over nonresidents. The old arguments of implied 
consent and no absolute power of exclusion are confused with the new basis 
of jurisdiction, the power of reasonable regulation. More thorough treat- 
ments are furnished by two state courts holding valid statutes similar to the 
one in question. State ex rel. Cronkhite v. Belden, 211 N. W. 916 (Wis. 
1927); Pizzutti v. Wuchter, 134 Atl. 727 (N. J. 1926). These definitely 
adopt the theory that the defendant has by acting within the state subjected 
himself to jurisdiction based on the power of reasonable regulation. See 
Scott, supra; Conriict or Laws, RESTATEMENT No. 2 (Am. L. Inst. 1926) 
§§ 82(e), 89, 90. This powe. to control the defendant is one of the essen- 
tials of jurisdiction; the other is notice to him of the action. See McDonald 
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v. Mabee, 243 U. S. 90 (1917). Notice is sent by the plaintiff, except in the 
case of the New Jersey statute whose silence on notification would seem to 
make it unconstitutional. Cf. Knapp v. Bullock Tractor Co., 242 Fed. 543 
(S. D. Cal. 1917). See (1927) 40 Harv. L. Rev. 904. The three statutes 
contain the feature of designating a public official as agent of the nonresident 
to receive service of process, though not required to forward notice. This 
provision is surplusage which obscures the true basis of jurisdiction and effects 
nothing as to notice. But see Eschweiler, J., dissenting in State ex rel. 
Cronkhite v. Belden, supra, at 921. 


CoNsTITUTIONAL LAw — Equat Protection — Discriminatory STATUTE 
EXISTING AT TIME OF ADMISSION OF FoREIGN CORPORATION. — Arkansas 
statutes required personal actions, if against a domestic corporation, to be 
brought in the county where it has a place of business or in which its chief 
officer resides, but permitted such actions, if against a foreign corporation, 
to be brought in any county. Ark. Dic. Stat. (CRAwForD, 1921) §§ 1152, 
1171, 1829. The defendant, an Ohio corporation, was admitted to do business 
in Arkansas after the passage of these statutes. Its place of business was in 
Arkansas county and it did no business in any other part of the state. The 
plaintiff sued in Saline county to recover for a personal injury sustained while 
in the defendant’s employ. By a motion to dismiss the defendant objected to 
being sued in Saline county, attacking the statutes as unreasonably dis- 
criminatory and, therefore, in conflict with the Fourteenth Amendment to the 
Constitution. The motion was overruled and the plaintiff obtained a judg- 
ment, which was affirmed in the state supreme court. The defendant brought 
the case to the Supreme Court of the United States on writ of error. Held, 
that the statutes were unconstitutional as denying the defendant the equal 
protection of the laws. Power Manufacturing Co. v. Saunders, 47 Sup. Ct. 
678 (U.S. 1927). 

The present decision is the culmination of a series of cases extending the 
safeguard of the equal protection clause to foreign corporations. The Greene 
case in 1910 made it clear that a foreign corporation might successfully at- 
tack, as discriminatory, legislation passed after its initial admission to do 
business in the state. Southern Ry. v. Greene, 216 U.S. 400 (1910). Sub- 
sequent decisions seemed to limit the doctrine of the Greene case to corpora- 
tions owning large amounts of property of a fixed and permanent nature. 
Baltic Mining Co. v. Massachusetts, 231 U. S. 68 (1913). See Cheney Bros. 
v. Massachusetts, 246 U. S. 147, 157 (1918); Northwestern Mutual Life Ins. 
Co. v. Wisconsin, 247 U. S. 132, 140 (1918). It is now settled, however, 
that such a iimitation will not be made. Hanover Fire Ins. Co. v. Carr, 272 
U. S. 494 (1926). The principal case establishes that a statute on the books 
at the time of the initial admission to do business may likewise be struck 
down under the equal protection clause. An early case held that compliance 
with a discriminatory statute may be made a condition to the renewal of a 
license. Philadelphia Fire Ass’n v. New York, 119 U. S. 110 (1886). Lan- 
guage in the Hanover case seems opposed to that decision. See Hanover 
Fire Ins. Co. v. Carr, supra, at 514. After the principal case it is clear that 
the Philadelphia Fire Ass’n case is no longer law, since, if a discriminatory 
statute may not be made a condition to the initial admission to do business, 
it may not a fortiori be made a condition to the renewal of a license. See 
(1927) 40 Harv. L. Rev. 777. 


CoNSTITUTIONAL LAw — LEGISLATIVE POWERS: DELEGATION OF POWERS — 
VALIDITY OF FLEXIBLE TartFr. — The Tariff Act of 1922 provided that the 
President should have power to increase or decrease a tariff rate fixed by Con- 
gress, not exceeding fifty per cent if, on investigation, he considered it neces- 
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sary in order to equalize the cost of production in the United States and the 
principal competing country. 42 STAT. 358, 941 (1922); U. S. Comp. Star. 
(Supp. 1923) §§ 5841c-19 et seg. The President raised the rate on barium 
dioxide from four to six cents a pound. The plaintiff paid duty at the in- 
creased rate, and sought to recover the excess on the ground that the statute 
was unconstitutional as a delegation of legislative power. The Board of Gen- 
eral Appraisers denied recovery, and the plaintiff appealed. Held, that Con- 
gress acted within constitutional limits in delegating powers to the President. 
Judgment affirmed. J. W. Hampton, Jr. & Co. v. The United States, U. S. 
Ct. Cust. App., decided Feb. 24, 1927. 

The generally accepted doctrine that Congress cannot delegate its power to 
legislate has been held violated in only a few instances. Knickerbocker Ice 
Co. v. Stewart, 253 U. S. 149 (1920) (delegation to state legislature) ; 
Washington v. Dawson & Co., 264 U.S. 219 (1924) (same). Of course dis- 
cretionary powers in the execution of a law may be administrative. United 
States v. Chemical Foundation, Inc., 272 U.S. 1 (1926). Cf. Union Bridge Co. 
v. United States, 204 U. S. 364 (1907); (1927) 36 Yate L. J. 573. But 
the needs of efficient government have compelled increasing legislative dele- 
gation to administrative bodies of substantially legislative power over fields 
requiring detailed investigation and supervision. Cf. Field v. Clark, 143 
U. S. 649 (1892); Buttfield v. Stranahan, 192 U. S. 470 (1904); Intermoun- 
tain Rate Cases, 234 U. S. 476 (1914). Judicial review of these statutes ap- 
pears to be influenced by three major considerations: First, the degree of neces- 
sity, in view of the subject matter, for the delegation. Cf. Union Bridge Co. 
v. United States, supra. See (1914) 28 Harv. L. Rev. 110. Second, the def- 
initeness of the standard laid down by the statute for the guidance of the body 
to which is entrusted the powers given by the statute. Cf. Field v. Clark, 
supra; (1914) 28 Harv. L. Rev. 95. Third, as a practical element, the con- 
fidence felt by the court in the administrative body so entrusted. Cf. Jnter- 
mountain Rate Cases, supra. Since the prestige acquired by the Commission 
through long years of successful rate making undoubtedly weighed heavily with 
the Court in the Rate Cases, the principal case probably represents the farthest 
step yet taken in upholding such concentration of power in administrative 
agencies. 


CONSTITUTIONAL Law — STATUTES — STATUTE MADE UNCONSTITUTIONAL 
BY CHANGE oF CrrcUMSTANCES. — The plaintiff while in the exercise of due 
care was injured in a collision by a telegraph pole belonging to the defendant. 
The plaintiff sued the defendant, relying on a statute originally passed in 
1851 imposing absolute liability on telegraph companies for injuries caused 
by their poles, wires, and other apparatus. Mass. Gen. Laws (1921) c. 166, 
§ 42. Since telephone and electric light and power companies did not exist 
when the law was first enacted, absolute liability was not imposed on them. 
At the trial, the defendant requested a ruling that the statute was unconstitu- 
tional in that it denied the defendant the equal protection of the laws. The 
court refused the ruling and gave judgment for the plaintiff. The defendant 
appealed. Held, that the statute, although originally valid, was made uncon- 
stitutional as applied to the defendant by the change of circumstances since 
its enactment. Judgment reversed. Vigeant v. Postal Telegraph Cable Co., 
157 N. E. 651 (Mass. 1927). 

A statute, although originally valid, will not be enforced if changes in cir- 
cumstances make its enforcement confiscatory. Newton v. Consolidated Gas 
Co., 258 U. S. 165 (1922); Chastleton Corp. v. Sinclair, 264 U. S. 543 
(1924). In enforcing a statute the court merely holds that under the circum- 
stances it may be applied validly, without prejudice to future actions. Will- 
cox v. Consolidated Gas Co., 212 U.S. 19 (1909). On the other hand, the 


j 


RECENT CASES 97 


court in enjoining the enforcement of a statute on grounds of unconstitution- 
ality may attach a proviso that if the circumstances change so that the statute 
becomes reasonable, the injunction will be dissolved. Smyth v. Ames, 169 
U. S. 466 (1898), on reargument, 171 U. S. 361 (1898). The real question 
seems to be not whether the statute is unconstitutional but whether it may be 
constitutionally applied under the circumstances. Thus, not only may a statute 
be applied constitutionally at one time and not at another, but also a statute 
may, at the same time, be applied constitutionally in one situation and not in 
another. Compare Withnell v. Ruecking Construction Co., 249 U. S. 
63 (1919), and Gast Realty Co. v. Schneider Granite Co., 240 U.S. 55 (1916). 
A different situation is created where a statute is rendered entirely unenforce- 
able by an amendment to the Constitution. National Prohibition Cases, 253 
U.S. 350 (1920). The effect of the removal of the cause of unconstitutionality 
on a statute which has been declared unconstitutional has been considered pre- 
viously. See Note (1926) 39 Harv. L. REv. 373, 374 et seq. 


ConTRACTs — SOLE BENEFICIARY — RIGHTS OF THE PROMISEE. — In con- 
sideration of the plaintiff’s promise to transfer his share of his mother’s estate 
to his brother, the plaintiff’s father promised to pay a like amount to the 
plaintiffs brother and sister. The defendant bank became administrator of 
the father’s estate. The plaintiff brought a bill in equity against the adminis- ; 
trator to enforce the promise for the benefit of the brother and sister who 
were joined as defendants. Judgment was given for the plaintiff and affirmed 
by the appellate division. The defendant appealed. Held, that the plaintiff 
could maintain the suit in equity because his remedy at law was inadequate. 
Judgment reversed on other grounds. Croker v. New York Trust Co., 245 
N. Y. 17, 156 N. E. 81 ree 

The promisee of a contract to discharge a debt suffers material damage 
from a breach and may recover the amount promised. Locke v. Homer, 131 
Mass. 93 (1881); Baldwin v. Emery, 89 Me. 496, 36 Atl. 994 (1897); 3 
WILLISTON, ConTRACTS (1920) § 1408. A few courts allow similar damages 
to the promisee of a contract of the donee beneficiary type. Van Cleave v. 
Clarke, 118 Ind. 61, 20 N. E. 527 (1889); McAllister’s Adm’r v. Bronaugh, 
113 S. W. 821 (Ky. 1908). But in the donee beneficiary type, the promisee 
gains no advantage from performance, suffers no pecuniary injury from a 
breach, and, therefore, on logical theory can recover only nominal damages. 
See West v. Houghton, 4 C. P. D. 197 (1879); 1 Wititston, ContRACcts, 
§ 357. This would lead to the result that the promisee has a contract for 
which he has given consideration, but which he cannot satisfactorily enforce. 
Some courts, to meet this injustice, have allowed the promisee to sue as 
trustee for the beneficiary. Lloyd’s v. Harper, 16 Ch. D. 290 (1880); Mc- 
Carthy v. Metropolitan Life Ins. Co., 162 Mass. 254, 38 N. E. 435 (1804); 
Nims v. Ford, 159 Mass. 575, 35 N. E. 100 (1893). But, since the promisor 
promised to pay the beneficiary, recovery by the promisee as trustee, is 
based on a fiction. On the other hand, the very hardship of the promisee’s 
position should entitle him to relief in equity, since his damages at law are 
inadequate. 1 Witiiston, Contracts §§ 357, 358, 359; Peel v. Peel, 17 
W. R. 586 (1869). But see Jn re Rotherham Alum & Chemical Co., 25 Ch. 
D. 103, 111 (1883). Furthermore, equity procedure is best adapted to settle 
the rights of all three parties. It is to be hoped that the sound basis of the 
principal case will entitle it to recognition, especially in those jurisdictions 
where the rights of the donee beneficiary are doubtful or denied. 


CorPoRATIONS — CERTIFICATES TO CREATE A SPECIAL CLASS OF PREFERRED 
Crepitors. — The defendant corporation operated gasolene stations. In re- 
turn for valid consideration, the defendant issued participating operative 
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certificates, by the terms of which, it agreed to deposit in a fund, one cent for 
each gallon of gasolene sold, and 5% of the receipts from other merchandise 
sold at a specified station. This fund was to be distributed among the cer- 
tificate holders at the end of each month, until they received the sum desig- 
nated upon their certificates. At the time of the appointment of the receivers 
for the defendant, undistributed funds aggregating $15,000 were on deposit in 
various banks. These funds were in the name of the defendant and desig- 
nated either as “ bond fund” or “sinking fund.” The certificate holders 
petitioned to secure a priority against the funds. Held, that the contract was 
void on the basis of public policy. Petition denied. United States & Mexi- 
can Oil “7 v. Keystone Auto Gas & Oil Service Co., 19 F.(2d) 624 (W. D. 
Pa. 1927). 

A corporation’s power to borrow necessitates the privilege of providing se- 
curity for its debts. Jones v. Guaranty & Indemnity Co., tor U. S. 622 
(1879); 4 Coox, Corporations (8th ed. 1923) § 779. Hence, courts have 
held valid, transactions, which have granted to creditors security consisting 
of future acquired property. Debenture bonds in England provide a mort- 
gage upon all property interests of the debtor, vested at the date of insol- 
vency, though acquired subsequent to the issuance of the bonds. In re 
Marine Mansions Co., L. R. 4 Eq. 601 (1867); Im re Opera, Lid., L. R. 3 
Ch. 260 (1891). The bond issues in the United States afford several bases of 
security to the bondholders. Mortgages upon future acquired property inter- 
ests create equitable liens upon such property, when obtained by the debtor. 
Stratton v. Natural Carbonic Gas Co., 189 Fed. 928 (C.C. S. D. N. Y. 1911); 
Jones, CHATTEL Mortcaces (sth ed. 1908) §170. Contra: Zartman v. 
First Nat. Bank, 189 N. Y. 267, 82 N. E. 127 (1907). Cf. Locke v. New 
England Brick Co., 73 N. H. 492, 63 Atl. 178 (1906). Bonds may provide 
for the establishment of sinking funds, sustained by the current income of 
the corporation. Central R. R. & Banking Co. v. Farmer’s Loan & Trust Co., 
116 Fed.-700 (C. C. S. D. Ga. 1901); Jacobs v. Wisconsin Nat. Life Ins. Co., 
162 Wis. 318, 156 N. W. 159 (1916); 3 Dewine, Frnanctat Poticy or Cor- 
PORATIONS (1920) c. 8. A contract to assign future accounts is not void. 
In the matter of Robert Jenkins Corp., 17 F.(2d) 555 (C. C. A. 1st, 1927). 
The parties contemplated the creation of a trust fund. When the funds were 
deposited, the trust relationship arose, with the beneficial interest residing in 
the certificate holders. Cf. City of Sturgis v. Meade County Bank, 38 S. D. 
317, 161 N. W. 327 (1917). The trust was a method of providing security, 
and by analogy to the preceding illustrations should have been held valid. 
But, under a statute prohibiting insolvent corporations from granting prefer- 
ences, the above deposits in the trust fund may be ineffective against general 
creditors. See 8 THompson, Corporations (3d ed. 1927) § 6126. But cf. 
In the matter of Robert Jenkins Corp., supra. 


CrimInAL Law — ParpoN — CoMMUTATION — NECESSITY FOR ACCEPT- 
ANCE. — The petitioner was convicted of murder and sentenced to death. 
The President commuted the sentence to life imprisonment, and the petitioner 
was confined in a penitentiary. Sixteen years later he sued out a writ of 
habeas corpus. From a judgment discharging the petitioner from custody, 
an appeal was taken, and the Circuit Court of Appeals certified the question 
to the Supreme Court. Held, that the President has the power to commute 
¢ ——- . death to life imprisonment. Biddle v. Perovich, 47 Sup. Ct. 664 

. S. 1927). 

The petitioner sought to maintain that a commutation changing the form 
of punishment was not effective without acceptance, and he relied on a prior 
holding of the Supreme Court based on an earlier dictum that a pardon must 
be accepted in order to be valid. Burdick v. United States, 236 U. S. 79 
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(1915). See United States v. Wilson, 7 Peters 150 (U. S. 1833). None of 
the English commentators mentions the necessity of acceptance. 6 Bacon, 
ABRIDGEMENT (7th ed. 1832) tit. Pardon; 4 Bu. Comm. 395-402; CHITTY, 
PREROGATIVES OF THE CROWN (1820) go-103; 4 Comyns, Dicest (1785 
ed.) 315-21; 2 HAWKINS, PLEAS OF THE CROWN (8th ed. 1824) c. 37; 13 
PETERSDORFF, ABRIDGMENT (1831) 54-58. The earlier view of the Supreme 
Court, it seems, rested on a misconception of early English decisions on 
points of pleading. The King’s pardon, being a private act of grace, was not 
the subject of judicial notice. 6 BACON, op. cit. supra, 141; 4 BL. Comm. 
402; CHITTY, op. cit. supra, 99; 4 COMYNS, op. cit. supra, 320. Under seven- 
teenth century rules of pleading, a plea of not guilty waived the pardon; and 
it could not be availed of thereafter in arrest of judgment. 2 Hawkuns, op. 
cit. supra, c. 37, §8§ 59, 67; Anonymous, Kelynge 24 (1708); Ratcliffe’s Case, 
Foster 40 (1791). But these are matters of pleading. Where the rights of 
the prisoner under the pardon were involved a different result was reached. 
Thus where the court did take judicial notice of a pardon, as in the case of a 
pardon by act of Parliament, the accused received the benefit thereof, though 
he sought te waive it. 2 HAWKINS, op. cit. supra, c. 37, § 58. See Ratcliffe’s 
Case, supra, at 43. Cf. Anonymous, Jenkins 129 (1734). It appears that 
the power to pardon was a part of the dispensing power, and not a grant of 
the substance of the Crown, such as wreck, for instance, which required 
acceptance. The principal case questions the decisions requiring acceptance, 
but the decision is rested on the ground that the change of punishment in 
question was a commutation. The decision is supported by an early dictum. 
See In re Wells, Fed. Cas. No. 17,387a (C. C. D. C. 1855). State decisions 
likewise hold that a governor may similarly commute a death sentence. 
Patrick v. Frost, 133 App. Div. 179, 117 N. Y. Supp. 524 (1909). Contra: 
Ex parte Janes, 1 Nev. 319 (1865). Further support for the decision is found 
in cases holding statutes effecting a similar change of punishment valid, 
though ex post facto in their operation, since such a change is mitigation to 
the ordinary man. Commonwealth v. Wyman, 12 Cush. 237 (Mass. 1853); 
McGuire v. State, 76 Miss. 504, 25 So. 495 (1899). Contra: Shepherd v. 
People, 25 N. Y. 406 (1862). 


DIsBARMENT — DEFENSES — EFFECT ON JUDICIAL TENURE OF OFFICE. — 
In response to a petition requesting the disbarment of a judge who had bor- 
rowed money, without security, from bootleggers who had appeared before 
him in criminal proceedings, the court ordered him to show cause why he 
should not be disbarred. His answer denied the jurisdiction of the court for 
the reason that, since by statute judges must be members of the bar, disbar- 
ment would result in the removal of a judge, in a manner not provided for in 
the state constitution. Held, that he be disbarred. In re Stolen, 214 N. W. 
379 (Wis. 1927). 

The Wisconsin court had previously ruled that the statute requiring judges 
to be members of the bar demands such membership as a continuing qual- 
ification, and had removed on quo warranto proceedings a judge whose cer- 
tificate of admission to practice had been revoked since his induction into 
office. State v. Pierce, 209 N. W. 693 (Wis. 1926). In other jurisdictions the 
courts, influenced by the consideration that constitutional provisions for re- 
moval of judges should be exclusive, have indicated that disbarment under 
a statute similar to the Wisconsin statute would not effect the tenure of 
judicial office. See Jn re Burton, 246 Pac. 188, 201 (Utah, 1926); Jn re 
Silkman, 88 App. Div. 102, 105, 84 N. Y. Supp. 1025, 1028 (1903). But 
cf. State v. Monfort, 93 Wash. 4, 159 Pac. 889, L. R. A. 1917B 801 
(1916); State v. Peck, 88 Conn. 447, 451, 91 Atl. 274, 276, L. R. A. 1915A 
663, 667 (1914). But the refusal of some of these courts to disbar on 
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an additional ground of public policy seems questionable. Query whether the 
scandal of a disbarred judge still in office is any more subversive of public 
faith in the courts than is the spectacle of a judge escaping deserved disbar- 
ment because of his official position. Other courts have not hesitated to dis- 
bar. State v. Peck, supra; In re Breen, 30 Nev. 164, 93 Pac. 997, 17 L. R. A. 
(N. S.) 572 (1908). Especially should they disbar where a judge may con- 
tinue to practice law while holding office. Accepting the court’s interpretation 
of the statute as expressed in the Pierce case the decision is perhaps sound 
although in a recent case it has been held that disbarment will be refused 
where a statute expressly provides that disbarment shall ipso facto work re- 
moval. In re Gibbs, 214 N. W. 850 (S. D. 1927). The basis of the latter 
decision seemed to be that constitutional methods of removal are exclusive, 
and a fear that this indirect method would lead to easy removal on fraudulent 
charges. Apart from the constitutionality of this method, it may be won- 
dered whether legislators or judges are better fitted to determine qualifica- 
tions of judges and whether an easy method of removal is less desirable than 
a judge secure from disbarment. 


EMINENT DoMAIN — COMPENSATION — INTEREST OF AN OPTIONEE. — 
The plaintiffs were tenants under a lease which contained an option to pur- 
chase, and a provision for the termination of the lease in the contingency of 
eminent domain proceedings. Before the expiration of the time limited for 
the acceptance of the option, the land in question was condemned and taken 
over by the city of New York. The lessor received the compensation. The 
lessee joined the lessor and the city as co-defendants in a suit to recover the 
value of the option. Compensation was refused and the plaintiff appealed. 
This judgment was reversed and the defendants appealed. Held, that the 
option gave the lessee no interest entitling him to an award, and that the 
option in this case terminated simultaneously with the lease. Judgment re- 
pete ve re Water Front on Upper New York Bay, 246 N. Y. 1, 157 N. E. 
913 (1927). 

Although an option to buy land is not a contract of sale, some courts regard 
the optionee as having an equitable estate in the land. Telford v. Frost, 76 
Wis. 172, 44 N. W. 835 (1890). See Kerr v. Day, 14 Pa. 112, 115 (1850). 
The better view, however, does not clothe the optionee with all the incidents 
of equitable ownership. Cornell-Andrews Smelting Co. v. Boston & Provi- 
dence R. R., 209 Mass. 2098, 95 N. E. 887 (1911); Bras v. Sheffield, 49 Kan. 
702, 31 Pac. 306 (1892); JAMES, OpTION ConTRACTS (1916) § 502. See Tag- 
gart’s Paper Co. v. State, 187 App. Div. 843, 848, 176 N. Y. Supp. 97, 99 
(1919); Cameron v. Shumway, 149 Mich. 634, 640, 113 N. W. 287, 290 
(1907). So where a petition for compensation is conditioned on ownership, 
the optionee has no standing in court. See Cornell-Andrews Smelting Co. v. 
Boston & Providence R. R., supra, at 306, 95 N. E. at 890._ But denial of an 
equitable estate is not incompatible with allowing the optionee compensation; 
for his rights in the land are in many respects similar to those of an equi- 
table owner. Thus, the optionee is given specific performance against the 
optionor and the purchaser with notice. Smith v. Bangham, 156 Cal. 359, 104 
Pac. 689 (1909); Crocker v. Page, 290 App. Div. 735, 206 N. Y. Supp. 481 
(1924). See (1910) 28 L. R.A. (N. S.) §22; (1913) 43 L. R.A. (N. 8.) 1150. 
And an option, it seems, is a proper element of damages in computing compen- 
sation for the value of the lease in.eminent domain proceedings. Northern Pa. 
R. R. v. Davis & Leeds, 26 Pa. 238 (1856). Moreover, a contract right is 
property within the due process clause. Long Island Water Supply Co. v. 
Brooklyn, 166 U. S. 685 (1897); Monongahela Navigation Co. v. United 
States, 148 U. S. 312 (1892). See Dodd, Impairment of the Obligation of 
Contracts (1909) 4 Ill. L. Rev. 155, 333. It would seem, therefore, that the 
optionee should be compensated. The court in the instant case relies on the 
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Cornell-Andrews case, supra, as authority for denying the optionee a com- 
pensable interest. In that case, however, it was suggested that the optionee 
could purchase in equity the fund created by compensation. See Cornell- 
Andrews Smelting Co. v. Boston & Providence R. R., supra, at 307, 95 N. E. 
at 890. Yet the court in the instant case ignores the availability of this rem- 
edy. However, the alternative ground of the decision, that the option ceased 
by the termination of the lease, appears sound. 


Income Tax — WHAT Is INCOME — BASIS OF COMPUTATION ON GIFTS. — 
A gave stock to B, who sold it. A federal statute provided that a donee should 
pay an income tax on the difference between the price he got for the stock 
and the cost to the donor. 42 Stat. 229 (1921); U. S. Comp. Srat. (Supp. 
1923) § 6336. B paid the tax on income as defined and sued to recover part 
of it, contending that the increase in value before the gift was not his income, 
and that, if it was income, a tax on such income could not be levied on him. 
The district court found for the plaintiff and the defendant appealed. Held, 
that as the classification was reasonable and neither the tax nor the method 
of enforcing it was arbitrary or capricious the levy was valid under the Con- 
Lg Judgment reversed. Bowers v. Taft, 20 F.(2d) 561 (C. C. A. 2d, 
1927). 

The tax in question is not an excise on the act of giving for the donor does 
not pay. See Anderson v. McNeir, 16 F.(2d) 970, 973 (C. C. A. 2d, 1927). 
For the same reason, and also because the donor realized no income as that 
term has been defined by the Supreme Court, it cannot be supported as the 
later collection of a tax on the donor’s income. See Eisner v. Macomber, 252 
U. S. 189 (1920). The tax must be sustained, if at all, as a tax under the 
Sixteenth Amendment upon the income of the donee. Cf. Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 429 (1895). The majority argue that the Six- 
teenth Amendment should be interpreted in the light of practical taxing policy, 
and conclude that it is possible to consider the appreciation in the hands of the 
donor as income to the donee even though the original capital is not so con- 
sidered. It is difficult to see any difference between those two amounts as far 
as the donee is concerned. It might be argued that since the donee pays noth- 
ing for the gift the entire proceeds upon the sale of the gift represents “ income 
from whatever source derived.” But cf. Edwards v. Cuba R. R., 268 U.S. 628 
(1925). And the majority’s argument of taxing policy shows that there is no 
arbitrary discrimination violative of due process in dividing the proceeds so as 
to segregate from the value of the gift when received by the donee, that por- 
tion representing appreciation in the hands of the donor. Upon the further 
question whether the gift itself is income the Supreme Court has avoided deci- 
sion. Cf. Irwin v. Gavit, 268 U. S. 161 (1925). 


INSURANCE — CONSTRUCTION OF WorpsS AND PHRASES — INCONTESTA- 
BILITY CLAUSE. — The plaintiff insurance company, in July and August of 
1919, issued two life insurance policies to the defendant, his wife being named 
as beneficiary. Each policy contained a clause as follows: “ This policy shall 
be incontestable after two years from its date of issue, except for nonpay- 
ment of premiums.” Learning of false representations made by the defend- 
ant in obtaining the policies, the plaintiff on April 14, 1921, tendered to the 
defendant the premiums paid, notifying him that it cancelled the policies for 
fraud. On December 26, 1922, the plaintiff filed its bill praying for cancel- 
lation of the policies. The defendants moved to dismiss the bill on the 
ground of the two-year “ incontestable ” clause. Denial of the motion was 
affirmed by the district court. The defendants appealed. Held, that the 
plaintiff’s action in April, 1921, did not constitute a rescission, and was not 
a contest within the meaning of the clause. Judgment reversed. Rose v. 
Mutual Life Ins. Co., 19 F.(2d) 280 (C. C. A. 6th, 1927). 


P 
‘ 
ia 
R 
| 
4 
4 
3 
4 
§ 
tm 
: 
i 
4 : 
i 
4 
. 
4a 
4 


102 HARVARD LAW REVIEW 


If the rescission attempted in the principal case were wrongful, and the in- 
surer refused to accept premiums, the insured would have all the rights of any 
contracting party. He could sue for damages. Ebert v. Mutual Reserve Fund 
Life Ass’n, 81 Minn. 116, 83 N. W. 506 (1900). And in some states, he could 
obtain a declaratory judgment. But the insured is often without the necessary 
funds and knowledge to avail himself of these remedies. To make the policy 
more attractive to such persons the insurer might agree to waive its right of 
rescission, and accept, as its only remedies, cancellation in equity and defense 
to a suit within a given period. That the parties agreed upon such a stringent 
provision in the principal case seems doubtful, in view of the ordinary mean- 
ing of “contest.” See Note (1925) 10 Corn. L. Q. 384. Yet early cases, up- 
holding similar incontestability clauses, contained dicta that such was their 
effect. See Wright v. Mutual Benefit Life Ass’n, 43 Hun 61 (N. Y. 1887). 
Such an interpretation has become settled, with few dissents. Powell v. 
Mutual Life Ins. Co., 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239 (1924); 
Repala v. John Hancock Mutual Life Ins. Co., 229 Mich. 463, 201 N. W. 465 
(1924); Thistle v. Equitable Life Assurance Society, 149 Tenn. 667, 261 S. W. 
667 (1924); Priest v. Kansas City Life Ins. Co., 119 Kan. 23, 237 Pac. 938 
(1925); Northwestern Mutual Life Ins. Co. v. Pickering, 293 Fed. 496 
(C. C. A. sth, 1923); Chun Ngit Ngan v. Prudential Ins. Co., 9 F.(2d) 340 
(C. C. A. oth, 1925). But see Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 
640, 127 Atl. 397, 401 (1925); Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 
508, 124 Atl. 171 (1924); Mutual Life Ins. Co. v. Hurni Packing Co., 280 
Fed. 18 (C. C. A. 8th, 1922), aff'd, 263 U. S. 167 (1923). Thus, where the 
insured dies within the period, the insurer’s remedy is in equity to cancel the 
policy, lest under such a clause it lose its defenses. Philadelphia Life Ins. Co. 
v. Burgess, 18 F.(2d) 599 (E. D. S. C. 1927); Jefferson Standard Life Ins. Co. 
v. McIntyre, 294 Fed. 886 (C. C. A. 5th, 1923), rev’g, 285 Fed. 570 (S. D. Fla. 
1922). The result of the principal case is desirable and will cause no hard- 
ship, for the insurance companies will act in accordance with this interpre- 
tation. 


INTERNATIONAL Law — SOVEREIGNTY — DISPOSITION OF PROCEEDS OF SUIT 
BY DEePposepD RECOGNIZED GOVERNMENT. — An action was brought by the Pro- 
visional Russian government to recover the value of munitions belonging to 
its predecessor, the Imperial Russian government, destroyed while in the pos- 
session of the defendant as common carrier. The defendant introduced in 
evidence a letter from the Department of State written to the defendant in 
1923 which stated that the United States had recognized the Provisional gov- 
ernment in 1917, and that, since the fall of that government, no other govern- 
ment in Russia had been recognized. Motions to dismiss the action because 
of the fall of Kerensky and the Provisional government were denied, although 
the name of the plaintiff was changed to the “ State of Russia.” Judgment 
was given for the plaintiff, and the defendant appealed. Held, that since the 
Department of State has recognized no successor to the Provisional govern- 
ment, the plaintiff may recover in this action through the agency of that gov- 
ernment. Judgment affirmed. Lehigh Valley R. R. v. State of Russia, 21 
F.(2d) 396 (C. C. A. 2d, 1927). 

The principle is recognized that a state continues to exist as an international 
person, capable of holding title to property, even though a change occurs in 
the form of the governmental agency through which it acts. The Sapphire, 
tr Wall. 164 (U. S. 1870). Cf. State of Texas v. White, 7 Wall. 700 (U. S. 
1868). It is also a general principle that the recognition of a change in the 
governmental agency rests with the executive, and not with the courts. Wéil- 
liams v. Suffolk Ins. Co., 13 Pet. 415 (U. S. 1839); Jones v. United States, 
137 U.S. 202 (1890); Angell, Sovereign Immunity (1925) 35 YALE L. J. 155. 
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Contra: Consul of Spain v. La Conception, 2 Wheeler Cr. Cas. 597 (1819); 
Yrissari v. Clement, 3 Bing. 432, 437 (1826). See Wright, Swts Brought by 
Foreign States With Unrecognized Governments (1922) 17 AM. J. Int. LAw 
742. But in the principal case, in view of the generally known unsettled con- 
ditions in Russia, and the ambiguity of the letter of 1923 from the Depart- 
ment of State, the court should not have relied on the letter, but should itself 
have inquired of the Department as to whether there was any government 
which the executive recognized as being the present controlling power in Rus- 
sia. Unless the court was then informed that there was such a government, it 
should not completely close its eyes to the fact that the Soviet Government is 
in control of Russia today. See Russian Re-insurance Co. v. Stoddard, 240 
N. Y. 149, 169, 147 N. E. 703, 709 (1925); (1922) 35 Harv. L. Rev. 768; 
(1925) 35 YALE L. J. 98. Courts before this have confessed their conscious- 
ness of the existence of unrecognized governments in treating certain of their 
acts as valid. United States v. Rice, 4 Wheat. 246 (U. S. 1819); Thorington 
v. Smith, 8 Wall. 1 (U. S. 1868); (1921) 31 YALE L. J. 82; (1922) ibid. 534. 
But see (1925) 38 Harv. L. Rev. 816, 819. Since, under the present state of 
affairs, the proceeds of this suit will not go directly to the plaintiff, the State 
of Russia, but to the agents of the Provisional Government who will have un- 
fettered control, it would seem that the court might have appointed a trustee 
to hold the money until such time as the plaintiff should appoint an agent to 
receive it whom our Department of State would recognize. The initiative ip 
this matter rests on the court, for the unrecognized government has no stand- 
ing in our courts. The Penza, 277 Fed. 91 (EZ. D. N. Y. 1921); Soviet Re- 
public v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923). But see (1922) 31 
Yate L. J. 534. In any case, it seems that legislation should be provided, au- 
thorizing the appointment of a custodian of the property of states in the event 
of such a situation as has arisen in this case. 


PARENT AND CHILD—INFANT’s RECOVERY FOR TorT OF PARENT. — The 
plaintiff, suing by his mother, alleged that he was the natural son of the de- 
fendant, who was a man of education, wealth, and social position; that the 
defendant had not only refused to recognize him as his son, but had fraudu- 
lently induced his mother and a negro barber to sign a public document ac- 
knowledging the plaintiff as son of the negro, the defendant representing that 
by the terms of the document the negro was only adopting the plaintiff; that 
as a result of the defendant’s failure to recognize his own son, and his fraud 
in preventing the plaintiff from asserting the truth as to his paternity, and 
causing the plaintiff to be reputed as the son of a negro of immoral life and 
habits, the defendant had made himself liable to actual and exemplary 
damages. The defendant demurred. The lower court sustained the demurrer 
and the plaintiff appealed. Held, that the complaint be sustained and the de- 
murrer dismissed. Judgment reversed. Garcia v. Fantauszi, 20 F.(2d) 524 
(C. C. A. ist, 1927). 

There was no suggestion in English and American authorities that an un- 
emancipated minor could not maintain an action in tort against his parent 
until a Mississippi decision in 1891 denied such a right. Hewlette v. George, 
68 Miss. 703, 9 So. 885 (1891). Subsequent decisions are practically unani- 
mous in accord. McKelvey v. McKelvey, 111 Tenn. 388, 77 S. W. 664 
(1903); Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905); Taubert v. Tau- 
bert, 103 Minn. 247, 114 N. W. 763 (1908); Small v. Morrison, 185 N.C. 577, 
118 §. E. 12 (1923); Matarese v. Matarese, 131 Atl. 198 (R. I. 1925); Wick 
v. Wick, 212 N. W. 787 (Wis. 1927). But see Clasen v. Pruhs, 69 Neb. 278, 
283, 95 N. W. 640, 642 (1903). The rule rests upon a public policy dis- 
couraging litigation which tends to disturb the unity of the family and the 
prestige of the parent. It has been applied even where an insurance company 
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was the real party defendant. Taubert v. Taubert; Small v. Morrison, both 
supra. Where the defendant stands in loco parentis, but is not a parent, the 
minor is allowed to recover. Steber v. Norris, 188 Wis. 366, 206 N. W. 173 
(1925); Dix v. Martin, 171 Mo. App. 266, 157 S. W. 133 (1913); Clasen v. 
Pruhs, supra. And there is authority that.a minor may sue a parent for 
injury to property. Eversty, Domestic RetaTions (4th ed. 1926) 571. 
See Small v. Morrison, 185 N. C. 577, 586, 118 S. E. 12, 16, especially Clark, 
C. J., dissenting, at 588, 118 S. E. at 17; Dunn v. Beaman, 126 N. C. 766, 
771, 36 S. E. 172, 173 (1900); Crownhart, J., dissenting in Wick v. Wick, 
supra, at 788. The further limitation suggested by the instant case that where 
there is no family unit the parent may be sued seems sound in the light of the 
purpose of the rule. If the father prevented his son from asserting his rights 
to recognition and support he ought to answer in damages. But it is diffi- 
cult to see how the defendant’s fraud prevented the son from asserting them 
in a proper action of filiation since adoption would in no way affect the rights 
of the plaintiff in that action. Porto Rico Rev. Cope (1911) § 202. 


QuieTING TiTLE — CoNSTITUTES A REMOVABLE CLOUD ON TITLE. — 
The plaintiff association filed a bill in equity to have a cloud removed from 
its right and title to certain downtown Chicago lots under 99 and 198 year 
leases executed in 1887 by the defendants. In the bill, the plaintiff alleged 

t a building of modern construction, to replace the one erected by the 
association in 1889 in accordance with the leases, was necessary for the proper 
enjoyment of the property; that the defendants assert such is contrary to 
certain provisions of the leases, and if carried out will constitute waste and 
ground for forfeiture; that such claims, although unwarranted in fact, cast a 
cloud on plaintiff’s title, by reason of which it is unable to secure financial 
aid necessary to construction. From an order dismissing the bill on the 
ground that it failed to show the existence of a removable cloud, the plaintiff 
appealed. Held, that equity has jurisdiction to remove as a cloud on the 
plaintiff’s title any adverse claim which defeats the legitimate use of the 
property. Judgment reversed. Chicago Auditorium Ass’n v. Willing, 20 
F.(2d) 837 (C. C. A. 7th, 1927). 

A present injury to the plaintiff’s right to the beneficial use of his property, 
rather than inability to defend later an action at law, has been ignored by 
many courts as the true basis for equity’s jurisdiction to remove a cloud on 
title. The prevailing view, that an instrument void on its face, or one whose 
invalidity can be established without reference to extrinsic facts, does not 
constitute a removable cloud, has been severely criticised. 4 Pomeroy, 
Equity JURISPRUDENCE (4th ed. 1919) § 1399; Note (1905) 18 Harv. L. Rev. 
527. The result in these cases can be attributed to a confusion of equity’s 
jurisdiction to remove clouds on title and its separate jurisdiction to en- 
tertain bills for cancellation, induced by the fact that cancellation is the 
most common form of relief. The rule excluding instruments void on 
their face is a limitation belonging solely to the latter jurisdiction. Howard, 
Bills to Remove Cloud from Title (1917) 25 W. Va. L. Q. 110. The 
court in the instant case recognizes this distinction. Equity can give 
other appropriate relief, and equity courts have done so even where the 
alleged cloud arose in the very instrument under which the plaintiff got 
his right, cancellation in such a case being impossible. St. Stephen’s 
Church v. Church of the Transfiguration, 201 N. Y. 1, 94 N. E. 191 (1911); 
McArthur v. Hood Rubber Co., 221 Mass. 372, 109 N..E. 162 (1915). 
Verbal claims made with reference to a written document bearing some sem- 
blance of right are capable of raising a cloud on title. President, etc., of 
Bowdoin College v. Merritt, 54 Fed. 55 (C. C. N. D. Cal. 1893), and in a 
later proceeding, 75 Fed. 480 (C. C. N. D. Cal. 1896); Thompson v. Emmett 
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Irrigation District, 227 Fed. 560 (C. C. A. oth, 1915) ; Blair v. City of Chicago, 
201 U. S. 400, 449 (1906). As the verbal claims referred to an ambiguous 
provision in the plaintiff’s lease, the decision seems sound in ordering a con- 
struction of the lease to determine the rights thereunder. Cf. Gilbert v. 
McCreary, 87 W. Va. 56, 104 S. E. 273 (1920); Puget Sound Power and Light 
Co. v. City of Seattle, 271 Fed. 958 (W. D. Wash. 1921). But see Devine 
v. City of Los Angeles, 202 U. S. 313, 334-35 (1906). To say, as indicated 
by the lower court, that the defendant is entitled to have the matter deter- 
mined by a law judge seems an unwarranted denial of equity’s jurisdiction, 
and an injustice to the plaintiff. 


Torts — NEGLIGENCE — LIABILITY FOR FALSE REPRESENTATIONS. — The 
defendant railway company agreed in the contract of carriage to store the 
plaintiff’s goods till the time of shipment. The plaintiff wished to insure the 
goods, and giving this as the reason for inquiring, asked the defendant in 
which dock the goods were stored. The defendant negligently told him dock 
F. In fact, the goods had not yet arrived. Later one half of the goods were 
stored in a different warehouse, which burned. The plaintiff was unable to 
collect the insurance because of the erroneous information, and sought to re- 
cover from the defendant. A verdict was directed for the plaintiff and the 
defendant appealed. Held, that defendant was under a duty to give correct ° 
information and is liable for the damage caused by its negligent use of 
language. Judgment affirmed. International Products Co. v. Erie Ry., 244 
N. Y. 331, 155 N. E. 662 (1927). 

The X Trust Co. issued a letter of credit in favor of the plaintiff's purchas- 
ing agent in Russia, and the defendant undertook to value the credit at its 
branch bank in Vladivostok. The defendant then negligently informed the 
X Trust Co. that it had negotiated a draft under the terms of the letter of 
credit, and the X Trust Co. transmitted this information to the plaintiff. In 
fact, when this draft was negotiated, the expiry date of the letter had 
passed, and the goods mentioned therein had been shipped late. In reliance 
on this false information, the plaintiff accepted the late shipment of goods to 
his damage. A judgment for the plaintiff was reversed in the appellate 
division, and the plaintiff appealed. Held, that the defendant was not under 
a duty to the plaintiff to give correct information and therefore is not liable 
for its negligent language. Judgment affirmed. Courteen Seed Co. v. Hong 
Kong & Shanghai Banking Corp., 245 N. Y. 377, 157 N. E. 272 (1927). 

The law of England is settled that there is no recovery for damages sus- 
tained in reliance on another’s negligent misrepresentations. Derry v. Peek, 
14 App. Cas. 337 (1889). Many American courts have sought to escape the 
result of Derry v. Peek by the use of palpable fictions. Watson v. Jones, 41 
Fla. 241, 25 So. 678 (1899); Williams v. Hume, 83 Ind. App. 608, 149 N. E. 
355 (1925). The Jnternational Products case, resting squarely on liability for 
negligent language, recognizes a basis of tort action long agitated for by re- 
formers. Smith, Liability for Negligent Language (1900) 14 Harv. L. REv. 
184. It is a distinct step forward from earlier cases resting liability on a 
theory of contract or on the defendant’s negligence in a physical act. See 
Bush Terminal Co. v. Globe & Rutgers Fire Ins. Co., 182 App. Div. 748, 
169 N. Y. Supp. 734 (1918), af’d, 228 N. Y. 575, 127 N. E. 909 (1920); 
Glanzer v. Shepherd, 233 N. Y. 236, 135 N. E. 275 (1922). The court, how- 
ever, issues a caveat that “ liability arises only where there is a duty, if one 
speaks at all, to give correct information,” and emphasizes the existence of 
a relationship between the parties together with knowledge that the informa- 
tion is to be acted upon for a serious purpose as elements in determining 
whether the duty exists. It was chiefly the absence of a business relationship 
between the parties that precluded recovery in the Courteen Seed case. Giv- 
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ing information for another’s use may therefore be compared to allowing 
another the use of one’s land or chattel. A duty of care, owed to the permis- 
sive user, as to the condition of the land or chattel arises only where the use 
is made in connection with business concerning the one in possession. ZJnder- 
maur v. Dames, L. R. 1 C. P. 274 (1866); Heaven v. Pender, 11 Q. B. D. 
503 (1883). The extension to words by analogy is a sound development of 
ideas suggested in an article some years ago. Bohlen, The Basis of Affirma- 
tive Obligations in the Law of Torts (1905) 53 U. or Pa. L. REv. 209, 273, 


337- 


Unratr Competition — By Means UNLAWFUL AS AGAINST THIRD PER- 
SONS — ACCOUNTING FOR PROFITS FROM SALES IN NON-COMPETITIVE TER- 
RiToRY. — The defendant’s “ Doublemint Gum ” was sold in a package dress 
which was held knowingly and wilfully to infringe the complainant’s “ Winter- 
mint Gum ” package. Larson Co. v. Wrigley Co., 253 Fed. 914 (C. C. A. 7th, 
1918). An accounting of profits was ordered. The defendant claimed he 
was liable only for profits in territory where the complainant, a small manu- 
facturer, was competing with him; and that he was entitled to show that 
“ Doublemint ” was known to be his product and not that of the complainant. 
Held, that the accounting should include the net profits from all sales and 
‘should not be restricted to the competitive territory. L. P. Larson, Jr., Co. v. 
Wm. Wrigley, Jr., Co., 20 F.(2d) 830 (C. C. A. 7th, 1927). 

The right to exclusive use of a trade-mark usually extends only to markets 
where the trader’s goods have become known and identified by use of the 
mark. Hanover Milling Co. v. Metcalf, 240 U.S. 403° (1916); Pulitzer Pub- 
lishing Co. v. Houston Printing Co., 4 F.(2d) 924 (S. D. Tex. 1925). But 
when a defendant in bad faith seeks to steal the plaintiff’s markets of natural 
expansion, as in the instant case, he will be enjoined even though the plaintiff 
has not yet reached those markets. Sweet Sixteen Co. v. Sweet “ 16” Shop, 
Inc., 15 F.(2d) 920 (C. C. A. 8th, 1926); (1927) 12 Corn. L. Q. 412. On the 
other hand, the equitable basis for an accounting in an unfair competition 
case, whether a technical trade-mark is involved or not, is the injury to good 
will as a valuable property right. (1916) 29 Harv. L. Rev. 763, 765; (1927) 
12 Corn. L. Q. 416, 419. But see P. E. Sharpless Co. v. Lawrence, 213 Fed. 
423, 426 (C. C. A. 3d, 1914). Asa practical matter, however, apportionment 
being inherently impossible, the complainant is usually allowed to recover the 
full profits of the infringing sales. Hamilton-Brown Shoe Co. v. Wolf Bros. 
& Co., 240 U. S. 251 (1916); Dickinson v. O. & W. Thum Co., 8 F.(2d) 570 
(C. C. A. 6th, 1925) ; Nims, UNFatR CoMPETITION (2d ed. 1917) 724. But an 
accounting is not necessarily coextensive with an injunction. Straus v. Not- 
aseme Hosiery Co., 240 U. S. 179 (1916). Thus where there has been no 
direct competition in time, the plaintiff may be granted an injunction to pro- 
tect his future markets, but denied an accounting on the ground that he has 
suffered no pecuniary loss. Morand Bros., Inc. v. Chippewa Springs Corp., 
2 F.(2d) 237 (C. C. A. 7th, 1924); (1925) 38 Harv. L. Rev. 1120. The 
same principle might well be applied where there is no competition in ter- 
ritory, as in the principal case. Let the complainant be limited to full prof- 
its in the competitive territory to the extent of his farthest sale and his 
farthest substantial attempt to cultivate new markets, his future rights being 
likewise protected by permanent injunction covering the whole field. The 
rule which the court applied, although having the merit of simplicity, seems 
unduly harsh, even on an admittedly liable defendant. 


Witts — Mutvat Recrprocat WILLts — TRANSFERABILITY OF BENEFI- 
ctary’s Ricut. —F and M, parents of B, made a joint and reciprocal will 
whereby all personal and real property was to be left to the survivor, who 
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by the same instrument devised such property to their children. B was to 
receive specifically a certain plot of realty, a money payment from one of the 
other legatees, and a share of the residuary estate. M had died and F had 
taken under the will. Subsequently B became bankrupt and is now petition- 
ing for a discharge. The petition is opposed by C, a creditor, on the ground 
that B had a vested interest under the will which he had not listed, alleging 
that this was property “ which the bankrupt might by any means have trans- 
ferred ” so as to pass to the trustee in bankruptcy under § 70(5) of the Bank- 
ruptcy Act. Held, that F took a fee in the land, on a binding contract not to 
revoke the mutual reciprocal will, but that B possessed no present vested 
interest which would pass to his trustee in bankruptcy. Discharge granted. 
In re Lage, 19 F.(2d) 153 (N. D. Iowa 1927). 

Mutual reciprocal wills are generally held to create a binding covenant on 
the part of the survivor not to revoke. Dufour v. Pereira, 1 Dick 419 (1769); 
Frazier v. Patterson, 243 Ill. 80, 90 N. E. 216 (1909); Morgan v. Sanborn, 
225 N. Y. 454, 122 N. E. 696 (1919). See (1910) 27 L. R.A. (N. 8.) 508; 
(1926) 43 A. L. R. 1020; 1 JARMAN, Witts (6th ed. 1910) 40. Upon the 
death of one party such contract is specifically enforceable against the other, 
who may be enjoined from conveying any of the lands or chattels included in 
the instrument. Carmichael v. Carmichael, 72 Mich. 76, 40 N. W. 173 
(1888); Brown v. Webster, 90 Neb. 591, 134 N. W. 185 (1912). See 5 
Pomeroy, Equity JURISPRUDENCE (4th ed. 1919) § 2168; 3 WiLListon, Con- 
TRACTS (1920) § 1421. Should the survivor make a new will, the beneficiary 
under the mutual reciprocal will is permitted to enforce specifically the con- 
tract against the devisees of the survivor. Bower v. Daniel, 198 Mo. 280, 
95 S. W. 347 (1906); Williams v. Williams, 123 Va. 643, 96 S. E. 749 (1918); 
Stuckey v. Truett, 124 S. C. 122, 117 S. E. 192 (1922). See (1919) 2A. L.R. 
1193, 1200; (1924) 33 A. L.R. 730, 741; 1 JARMAN, op. cit., 28. Although the 
new will must be accepted for probate, a constructive trust is imposed upon 
the beneficiary under it. Rastetter v. Hoenninger, 214 N. Y. 66, 108 N. E. 
210 (1915); Doyle v. Fischer, 183 Wis. 599, 198 N. W. 763 (1924). See 
Slaymaker, Specific Performance of Contracts to Make Testamentary Dis- 
positions (1905) 60 Cent. L. J. 264; Costigan, Constructive Trusts Based 
On Promises to Secure Bequests, Devises, or Intestate Succession (1915) 28 
Harv. L. R. 237. If the survivor has remarried, the beneficiary’s right under 
the contract is superior to the widow’s right of dower. Baker v. Syfritt, 147 
Iowa 49, 125 N. W. 908 (1910); Lewis v. Lewis, 104 Kan. 269, 178 Pac. 
421 (1919). Contra: In re Arland’s Estate, 131 Wash. 297, 230 Pac. 157 
(1924). See (1925) 38 Harv. L. Rev. 696. This specifically enforceable 
contract right gives the beneficiary an equitable interest in the estate and 
should be transferable during the life of the survivor. Cf. Wainwright v. 
Sawyer, 150 Mass. 168, 22 N. E. 885 (1889); Ju re Jackson’s Estate, 203 Pa. 
33, 52 Atl. 125 (1902); Mastin v. Marlow, 65 N. C. 695 (1871). And such 
transferable rights pass under § 70(a) of the Bankruptcy Act. 30 Star. 544 
(1898), 11 U. S. C. A. § r10(a)5 (1927); Clowe v. Seavey, 208 N. Y. 4096, 
102 N. E. 521 (1913); Markham v. Waterman, 105 Kan. 93, 181 Pac. 621 
(1919). Inasmuch as the court in the principal case held that the surviving 
father had entered into a binding covenant not to revoke, the result reached 
seems questionable. 
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BOOK REVIEWS 


HANDBOOK ON THE CONFLICT oF Laws. By Herbert F. Goodrich. St. Paul: 
West Publishing Company. 1927. pp. Xii, 500. 


The reduction of the conflict of laws, generally conceded to be one of the 
most difficult subjects in the law school curriculum, to the form of a “ horn- 
book ” with simplified statements doubly simplified in boldface type is indeed 
a feat challenging the skill of the consummate teacher of law. This task 
Professor Goodrich has undertaken — and accomplished. 

He has built upon the foundations laid by Professor Beale. In fact, every 
page is suggestive not merely of study under Beale but of discipleship in the 
finest sense of the word. Yet, curiously enough, he has assumed a burden and 
a risk suggested to him by the coincidence that his publishers have also 
published Professor Lorenzen’s Cases on Conflict of Laws. Though that 
collection is based on a view as different as possible from Professor Beale’s, 
he has docketed his entire book with references to it. At times it seems 
doubtful whether Goodrich is aware of the vast difference of opinion between 
the view that he represents and that of Lorenzen. At least he has failed to 
realize that a case book may be, and that this one is, something more than an 
objective presentation of raw materials. As a curious illustration of the 
subtle influence of such an expanded brief on the teacher who uses it, the 
effect of Lorenzen’s case book on Goodrich’s text is worthy of study. 

For this purpose it may be worth while to restate briefly the principal differ- 
ences between the views of the two schools. First, as to the question whether 
we are justified in talking of common law principles of conflict of laws, 
Goodrich is simply following Beale when he concludes: “ There is, then, a 
common law of conflict of laws. It is a part of the positive law of each sover- 
eign state, declared through its courts. ... Many of these conflict of laws 
rules are uniform, or nearly so, throughout the United States . . . the uni- 
formity comes here, as in other branches of positive law, because the subject 
is based on general principles appealing alike to all courts declaring the com- 
mon law.” ? Lorenzen, on the other hand, loses no opportunity to denounce 
the “ fictitious assumption regarding the existence of fixed general rules in 
the ‘common law ’” on questions in the conflict of laws. “To assert,” says 
he, “ that there are general rules of the ‘ common law,’ to be derived from its 
notion of territoriality, which have binding force regarding matters concern- 
ing which there is little or no authority, or as to which the decisions are in 
total disagreement, is to assert something which has for its support merely 
the personal opinion of the person making such assertion as to what he be- 
lieves would constitute a sound rule, and so far as such conclusion rests upon 
a general theory concerning the nature of law rather than a careful weighing 
of the conflicting interests and policies involved, it constitutes reasoning a 
a fictitious major premise.” * 

A second difference of opinion, and one related to the first, concerns the 
relation between the function of the courts and that of the legislature in 
questions of conflict of laws. To Beale the division of function here is the 
same as in any other branch of law. Of course, a legislature may declare or 
amend the common law rules of a state as to conflict of laws subject to con- 
stitutional, international, and other limitations — just as a legislature may 


1 See the review of Lorenzen, Cases on Conriict or Laws (2d ed. 1924) in 
(1924) 38 Harv. L. Rev. 125. 
2 Pp. 9-10. 
8 Lorenzen, Territoriality, Public Policy and the Conflict of Laws (1924) 33 
Yate L. J. 745. 
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change the common law rules of contracts. And courts may develop the 
common law of the one branch as well as that of the other in their own 
traditional ways. But neither the paucity of cases nor the difficulty of ex- 
tracting principles from analogies to other parts of the common law nor the 
lack of uniformity in current decisions on many important points deters Beale 
from trying to find out what the common law of conflict of laws is, where 
there is agreement, nor from reaching conclusions as to “ the better rule,” 
where there is disagreement. This common law has some important pro- 
nouncements on one subject which is an important source of problems in 
conflict of laws, namely the normal extent of jurisdiction. There is not 
only a common law on the normal reach of courts, but also a common law 
of statutory interpretation on the normal reach of statutes and on the normal 
reach of executive power. The fact that this common law of interpretation 
may be overridden by the language of a statute is not nearly so destructive 
of its importance as one might anticipate for three simple reasons; first, the 
vast bulk of our legislation always has declared the will of the legislature 
in general terms without specifying as to each point the limits, geographi- 
cal or otherwise, in which its will is to be applied; second, legislatures have 
as a matter of fact interfered even less with the judicially developed com- 
mon law of conflict of laws than they have in most of the other parts 
of substantive law; third, the power of our legislatures is limited in this 
regard, even if they had the wish to change the common law of jurisdic- 
tion, by such state and federal constitutional clauses as those dealing with 
due process, full faith and credit, and uniform operation or non-discrimina- 
tion. Beale’s school insists that these clauses do not create the normal rules 
of jurisdiction but merely recognize them as they exist in the common law 
and render them difficult to change. The opposite school, refusing to recog- 
nize in the first place any common law of jurisdiction and starting with some 
such notion as an attempt by all states to extend their jurisdiction further 
than other states will recognize such extension, concerns itself not with seeking 
principles behind what states actually do, but with the constitutional rules as 
to what a state may do. There is no place in this conception for a separate 
study of the nature of legislative and executive jurisdiction, and the only 
point worthy of notice about court jurisdiction concerns not its traditional 
nature, but the question of external limitations upon it. 

Wherever he discusses these cleavages articulately, Goodrich follows Beale. 
According to him there is, as we have seen, a common law of conflict of laws.* 
As to the non-legislative function of courts in enforcing this common law, he 
is clear in discussing comity: “ It is clear, from the large body of sound doc- 
trine that is in the process of building up in this field, that, in spite of the 
slippery term ‘ comity,’ recognition of foreign rights is dependent upon some- 
thing more than a mere courtesy which a court may grant or withhold at 
will.” > As to legislative and executive jurisdiction to which Beale devotes 
chapters though Lorenzen does not, he has an interesting footnote: “ Logi- 
cally, a discussion of jurisdiction to tax could be considered as an important, 
but clearly not the only, topic, in a broader discussion of the general subject 
of legislative jurisdiction, dealing with the broad question of how far a state 
may extend its law. For an entirely complete and exhaustive treatise on 
Conflict of Laws, the broader discussion should be included. This is not an 
exhaustive treatise, but a discussion of Taxation is included because of its 
present day great practical importance.” ® He also alludes in passing to the 
limits of executive jurisdiction.’ In practice, however, he follows Lorenzen’s 
outline rather than Beale’s except for the inclusion of this isolated chapter 
on taxation from which he returns quickly to the next topic in Lorenzen’s 
outline, The Jurisdiction of Courts. 
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At this point our author goes too far in following Lorenzen; in fact, I fear 
he follows him into a trap. Instead of discussing in the chapter on Jurisdic- 
tion of Courts the common law rules as to what persons, places, or things a 
court may reach and by what means it may reach them, a subject dealt with 
in Beale’s collection of cases under this heading, Goodrich devotes his atten- 
tion to what a “ state” may do. In other words, he is not concerned with the 
common law of a court’s jurisdiction nor even in the legislative history of the 
subject, but only with the limits of what a Jegislature may reach through 
the courts. He goes on stating rule after rule as to what a “ state ” may do. 
“A state may,” he tells us, “ through courts authorized to do so, act in rem 
on property within the state.”® “... A state has in general jurisdiction 
over all property within its borders,” ® and so on throughout the chapter. One 
can readily understand this conception of the subject on the part of an author 
or editor who believes there is no common law worthy of study as to the nor- 
mal reach of courts, but it is unfortunate, to say the least, that it has resulted 
in a failure on the part of a believer in the existence of such a common law to 
devote his whole-hearted attention to it. 

When we seek the common law of contracts in the decisions and practices 
of courts we are not solely or even primarily interested in the question of 
what a legislature may do and what it may not do towards changing this 
common law. Of course we cannot afford to be blind to what legislatures 
have done and are doing. In the same way, may we not study the normal 
reach of a court under the common law system and then supplement our 
findings by a study of the activity of legislatures in this field? This is exactly 
what Beale’s cases on the subject do. In Beale we find 7° under the heading 
“ Jurisdiction Jn Rem” a presentation of its traditional place in admiralty 
and of its statutory extension to land. Then, as to “ Personal Jurisdiction,” 
there is a series of cases on what, in the eyes of the common law, constitutes 
a summons, actual and constructive. As to “ Jurisdiction Quasi in Rem,” the 
method and its limitations as they have developed in the common law aided 
by statute are explained with particular attention to the conflicting theories 
as to what constitutes the place of a debt for garnishment purposes. Finally, 
“ Jurisdiction for Divorce ” is separately presented because of its peculiarity 
growing out of the conception of marriage as a res, the situs of which depends 
in some way on the presence or domicile of one or both of the parties to it. 
There are surprisingly few constitutional law cases here and even in those the 
decisions turn on what the common law conceives to be normal principles of 
court jurisdiction. Of course, we must not over-estimate the importance of 
these principles when found in relation to the conflict of laws, for the study 
of jurisdiction is, after all, only preliminary to the study of the choice of 
apparently overlapping jurisdictions and the conflict of jurisdictions is, at 
most, only one source of problems in the conflict of laws. 

What has been said of the chapter on jurisdiction of courts applies to a 
greater or less degree in several other chapters in which Goodrich, following 
Lorenzen, is obviously more concerned over what a legislature may do than 
over what has been done under the common law.1! 

He has, perhaps, been unconsciously influenced, too, by Lorenzen in the di- 
rection of underestimating the extent and definiteness of the common law of 
conflict of laws, though he theoretically insists on its reality. His allusions to 
the novelty of the subject and the insecurity of its rules are perhaps more 
suggestive of the conditions of a generation ago than of those of today. In 


8 Pp. 119. 
8 P. 120. 

10 ; BEALE, CasES ON THE ConFiict oF Laws (2d ed. 1927) 214. 
11 Cf., e.g., PP. 316, 377. 
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this connection he is guilty of a slight error in stating that our newest legal 
encyclopedia has no heading devoted to this topic — Dr. Kiser’s little treatise 
in Corpus Juris is a masterpiece of condensation and Ruling Case Law }* has 
a good summary of the subject — and his allusion to its absence from the 
American Digest System does not seem quite fair when we take into con- 
sideration the two hundred and fifty or more key number sections scattered 
throughout that work under the stereotyped heading ‘‘ What Law Governs.” 1* 
Mr. Goodrich’s own footnotes are the best answer to the question: “ What 
progress has been made within the last generation towards crystallizing a 
* better rule’ in most questions of conflict of laws?” In this connection it is 
interesting to note that he occasionally states a rule as well established, in 
spite of the fact that he thereby ignores Lorenzen’s attempt to make it appear 
otherwise. Thus he states rather dogmatically, “ Where an agent is author- 
ized to enter into contracts on behalf of his principal, the place of the contract 
so made is that where the transaction between the agent and third party is 
completed, the same as if the principal were there in person,” 1* and he cites 
Milliken v. Pratt> There is no allusion to the case following on its heels in 
Lorenzen, Appeal of Freeman,!® which is contra. 

Perhaps the burdens and risks assumed by Mr. Goodrich in relating his 
argument so closely to the texts furnished by those of an opposite opinion 
will serve a purpose that will compensate for the added difficulties in his 
originally difficult task and even for an occasional deviation from a sound 
program or inconsistency in theory. Of course, there is the practical ad- 
vantage to the teacher or student who is using the set of cases with which he 
has annotated his book, especially if he is not particularly interested in 
juristic theories. There is, furthermore, a bringing together, if not a recon- 
ciliation, of the two theories of today, the conflict of which has impeded 
progress in the development of an orderly body of law on this important 
subject. Perhaps Goodrich.ynconsciously leads the way to a sane middle 
course. The conflict of laws may not be the body of principle that the one 
school would have it, nor yet the mass of undefinable discretion that the other 
would put forward. It has neither the rigor of bone nor the suppleness of 
flesh. In practice its degree of ascertainability and definiteness is not com- 
parable to that of a few of the older parts of the common law. Yet in 
theory it is similar to other parts of the common law, and a reasonable insist- 
ence on this similarity, such as Goodrich puts forth, is the most hopeful 
means of making it take its place with the older branches of law in practice. 


NatTHAN ISAAcs. 
Harvard Business School. 


THE INSURANCE COMMISSIONER OF THE UNITED STATES. Harvard Studies in 
Administrative Law, Vol. I. By Edwin Wilhite Patterson. Cambridge: 
Harvard University Press. 1927. pp. vili, 589. 


Dean Pound has pointed out that the problem of “ rule ” and “ discretion ” 
is basic in legal theory. The special problem of administrative law is the 
discovery of the possible limits of each. The present volume, inspired by 
Professor Frankfurter’s view that “only a physiological study of the ad- 


12 (1917) 12 C. J. 427-87; (1914) 5 R. C. L. 903-1048. 

18 See list in Descriptive Worp INpEx (1924) pp. 546-48; and the heading 
“ Conflict of Laws” carried in that system for cross reference. 

14 P. 220. 
15 125 Mass. 374 (1878); LORENZEN, op. cit. supra note 1, at 283. 
16 68 Conn. 533, 37 Atl. 420 (1897). 
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ministrative law in action will disclose the processes, the practices, the deter- 
mining factors of administrative decisions, and illumine the relation between 
commissions and courts now left obscure by the printed pages of court 
opinions,” is an effort to throw light on this difficult question. 

Professor Patterson is a master of style. Under the influence of his pen the 
lifeless data of insurance statistics breathe the air of life and reality. He 
approaches the detailed discussion of the work of the Insurance Department 
with a broad realization of those causes that have led to the multiplicity of 
administrative tribunals and he is fully aware of the dangers involved in the 
centralization of control in the hands of officials like the Superintendent of 
Insurance. It is very helpful to be able to appreciate to what extent vast 
powers over the insurance business have of necessity been turned over to an 
individual administrative official, to realize that in most cases the exercise of 
this power is practically unchecked, and to understand why the courts have 
not taken upon themselves the supervision of the activities of the Insurance 
Department to any large extent. 

To lawyers the possibility of judicial control over the activities of the 
Superintendent of Insurance will seem most important. Here the problem 
touches the daily routine. An application for leave to operate an insurance 
company, a desire to avoid compliance with one of the Superintendent’s 
orders, or a feeling that business activities are too much circumvented by 
needless red tape will bring officials of the insurance companies to their 
attorneys’ offices for the purpose of discovering whether a recalcitrant in- 
surance commissioner may be induced to alter an unfavorable decision. The 
sections on the scope of judicial review are, to be sure, not very helpful for 
these practical problems. But no doubt Professor Patterson is of the opinion 
that such matters are not within the proper scope of a legal treatise. If he 
were not, he never would have said that “ judicial control is the most im- 
portant check upon its powers.” He would have dealt more fully with that 
phase of the official psychology involved in the work which “ can be done 
by subordinates while the Commissioner is away fishing,’ and would have 
pointed out that the decisions of these subordinates are reversed, controlled, 
and modified by extra legal and even extra administrative agencies. No 
lawyer who has had the problem of securing “consent” from a Superin- 
tendent of Insurance in modern times will again make the mistake of at- 
tempting to discover via the pages of a treatise on administrative law what 
the proper procedure is and what the exact limits of the Superintendent’s 
authority are. First he will approach the administrative tribunal in the atmos- 
phere generated by tea cups, golf links, and the like, rather than judicial deci- 
sions and departmental rules. Perhaps it is this fact which accounts for the 
comparative scarcity of judicial decisions with regard to the Superintendent’s 
activities. 

It does not detract from the utility of Professor Patterson’s scholarly work 
to point out that even the vast majority of decisions of the Superintendent 
and his subordinates, which are said to be almost “ mathematical,” are only 
relatively so. Try to form a new insurance company, increase the capital 
stock of an old one, get a license for a broker, or secure appraisals on property 
and you find that the statutory path to the indispensable “consent” is 
hedged about with departmental rules, often made for the particular case and 
more often the result of official psychology. 

Beyond these considerations, however, it does become necessary to investi- 
gate the limits of the Superintendent’s powers and the extent to which courts 
and other factors of social control have curbed the customary tendency to 
arbitrary action on the part of the Superintendent. The delicacy of the prob- 
lem is illustrated from the wealth of material that Professor Patterson has 
collected in his book which indicates how minute the many problems are and 
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how difficult it would be for the government to regulate the business of in- 
surance companies without some such assistance. The reader is impressed 
with the inevitability of administrative tribunals but feels the lack of that 
curbing influence which must be devised before the administration of law 
through these new methods can be entirely satisfactory. It is not adequate 
to say that ultimately the selection of the proper man is the answer to the 
problem. Machinery (if such be possible) is needed to insure not only the 
selection of the proper man but to insure against the consequence of a pos- 
sible selection of a wrong man. 

To those who have been privileged to attend Professor Frankfurter’s 
seminar in administrative law this book will bring back recollections of 
ardent discussions of all these problems. There it was that the problems were 
for the first time articulated and clarified. In that seminar for the first time 
many of us realized that an administrative tribunal is not a governmental 
sport but rather a real organ for the effectuation of social policies. There we 
realized that an administrative tribunal is a creature of law to be dealt with 
through forms of law. Professor Patterson has done a great service to the 
future development of administrative law by pointing out the problems which 
it faces in the insurance business and the methods by which these problems 
have been attempted to be solved. 

This first volume of Harvard Studies in Administrative Law is concerned 
so much with the factual material before it, that it*is practically of interest 
only to those who have special reasons for being concerned about the par- 
ticular administrative tribunal under discussion. It is only in the general 
approach to the subject and in the attitude of the writer to the general prob- 
lem of administrative law, that we find material which is of keen interest to 
all of us who have at any time realized the essential differences between erst- 
while and modern problems in government. It would be very helpful if 
officials in administrative tribunals, like the Department of Insurance, could 
be taught to appreciate the character of these problems —if they could be 
made acquainted with a work like Professor Patterson’s book. 

One closes the book with a feeling that even so careful a compilation of the 
empirical data as this one has not succeeded in producing an ultimate solution 
to the problems before it. Of course, Professor Patterson would probably be 
the last one to claim that any such solution has been attempted or is even 
possible. No one, however, will be accused of cynicism who says that even 
the argument from “ facts” leaves all of these problems essentially matters 
of human behavior. If law is the reaction of the “ man on the bench,” per- 
oe administrative law is the reaction of the “man behind the mahogany 
desk.” 


New York City. 


MAvrRIce FINKELSTEIN. 


ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW IN THE UNITED 
States. Harvard Studies in Administrative Law, Vol. II. By John 
Dickinson. Cambridge: Harvard University Press. 1927. pp. xiii, 403. 


Dr. Dickinson takes pains to inform us that he is not altogether an academic 
person toiling in the closet by the light of the midnight lamp to reach abstract 
conclusions. He tells us he has served an apprenticeship with “ experienced 
lawyers ” in active practice. But his book is dedicated to Roscoe Pound and 
Felix Frankfurter, “ pathfinders in the law.” Their stimulating influence is 
manifest throughout his book. To put them in one group and “ experienced 
lawyers ” in another conveys, sub-consciously perhaps, a notion of the dis- 
tinction between jurist and lawyer which is more common in law offices and 
business circles than elsewhere. 
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The purpose of the book is to indicate the scope of judicial review of the 
decisions of administrative boards. As Senator Root and others have pointed 
out, the system of administrative law is, with us, still in its infancy, crude 
and imperfect. Treatises of this character will aid in bringing about a better 
understanding of a subject of growing importance. The author has not at- 
tempted to write a comprehensive text book, discussing systematically the 
different fields of administrative action and the different forms of procedure 
available for review. He has, however, dealt practically and effectively with 
the problem as a whole without attempting to dogmatize. By this method he 
has discussed a body of judicial decisions often far from philosophical in 
character. The courts have been willing, in cases involving the rights of 
persons, to take the rulings of administrative officials and boards as final on 
the facts on matters within their jurisdiction, as a convenient way of dis- 
patching business involving nothing more important than the right to use the 
United States mails, or to enter and remain in the United States, and they 
have been even more willing to uphold the supremacy of law in reviewing 
determinations involving property rights. A wilderness of single instances, 
ambiguity and inconsistency of principles, and a wide difference in the scope 
of judicial review in different fields of administrative regulation are, there- 
fore, discovered and discussed with admirable sincerity of purpose. 

The conflict continues between those who, confident in the expert character 
of the investigations and the promptness of the decisions made by the various 
boards and officials, would vest administrative determination with finality, 
and those who would subject all such determinations to judicial review on the 
facts as well as the law. Mr. Guthrie, a leader of those who would not permit 
arguments of efficiency, expedition, or economy to prevail against the right 
of a party affected to a day in court, has full faith in the ability of the courts 
to dispose intelligently of all problems. He views with alarm the despotism, 
actual or potential, of public service commissions. On the other hand, 
some judges have said that the courts are relatively unfit to act in adminis- 
trative matters involving special learning and experience and that they should 
not reéxamine the facts when jurisdiction is established. 

It seems perfectly clear that the question of confidence has materially 
affected the attitude of the courts and that the evolution of public service 
commissions from methods of hit or miss considerations of popularity to a 
disposition to proceed fairly and scientifically will tend to establish the ele- 
ment of finality in their determinations of fact. 

What expediency permits in one class of cases, it prohibits in another. 
Thus in New York the educational system is placed under the control of the 
State Commissioner of Education, whose decisions are final and not subject 
to judicial review. The courts have upheld this power where jurisdiction of 
the subject matter exists and have shown no disposition to curtail such juris- 
diction by reviewing the facts. In People ex rel. Board of Education v. 
Graves, the power of the Commissioner has been upheld to require a local 
board of education to provide funds for the transportation of children of 
school age living so remote from the school building that they could not 
otherwise attend school. Here we have a centralized arbitrary power which 
might become bureaucratic tyranny; a despotic form of regulation which 
operates, on the whole, with satisfactory results. The people at large are 
interested in maintaining a system of public schools, unaffected by the 
penuriousness or shortsightedness of localities. The courts have had no 
temptation to pass on questions of teachers’ wages and similar problems of 
school administration. When public utilities are considered, a different atti- 
tude is assumed. Something must be done to protect them from the danger 
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of confiscation. Dr. Dickinson devotes his book largely to a fruitful discus- 
sion of the merits of judicial review in such cases. 

In Ohio Valley Water Co. v. Ben Avon Borough,? the United States 
Supreme Court broadly asserted the right of the courts to determine the 
question of confiscatory rates “ according to their own independent judg- 
ment.” The Court did not define the meaning of “ independent judgment,” 
and, while there is some confusion on this point, our author concludes that 
this is not a declaration of the right of full judicial review on the facts, but is 
merely a way of saying that the legislature may not constitutionally make 
such determinations of the administrative body so final that a determination 
without evidence to support it may not be reviewed by a court. In People 
ex rel. New York & Queens Gas Co. v. McCall,’ the court said that the federal 
question was merely whether there was want of hearing or arbitrary or 
capricious action on the part of the commission and that the court had no 
power to substitute its judgment as to what is reasonable in the given case 
for that of the commission. The power of the commissions is limited to 
make orders based on evidence. If its orders are based on evidence, the 
independent judgment of the court will scarcely be exercised in the sense of 
substituting judicial judgment for the judgment of the commission on the 
weight of evidence. The expression in the Ben Avon case remains, however, 
to encourage the supporters of the judicial power of full review. The judicial 
power of the United States is constitutiondlly vested in the federal courts and 
it remains for the courts to mark the limitations of their own power. The 
force of the observation lies in the application of it in future cases. 

The scope of judicial review on the facts may well be limited to the ques- 
tion whether the action of the commission is based on sufficient evidence. 
As has often been said, “ insufficient evidence is no evidence.” If the courts 
undertake to pass on the expediency or wisdom of orders made on conflicting 
evidence and to substitute their independent judgment of what may be reason- 
able or wise, the whole scheme of administrative boards will be made nuga- 
tory and nearly superfluous. On the other hand, the field of judicial review 
might well be extended to include all cases. Arbitrary and capricious action 
anywhere should be checked in the interest of substantial justice. In People 
ex rel. Dawley v. Wilson,* the Court of Appeals in a common law certiorari 
proceeding required the commissioner of agriculture to proceed judicially in 
determining the value of animals killed by dogs and held that he must respect 
the undisputed evidence as to the superior character of the Karakul breed of 
sheep, although the law gave him full power to determine the amount of 
damages and the court might have declined to examine the evidence on which 
he based his findings. Why-the rule of substantial justice should not in- 
variably prevail against the rule of convenience, it is hard to say, except that 
courts are crowded and it may be expedient to conclude that justice rests on 
weightier causes than one involving the value of sheep to be paid out of 
public funds by the state to the owner as an act of grace. 

Dr. Dickinson’s citations range from St. Augustine to “ Mr. Dooley,” and 
from Aristotle to Judge Cardozo and Dean Pound, two jurists who have a 
gift for saying big things in a big way and thus furnishing striking texts for 
the multitude of bright young men who write with ease. Works on economics, 
philosophy and general history have been drawn on whenever they seemed to 
offer helpful light on a legal problem. Judges who study by this light may 
save themselves from such economic blunders as the decision in the Ives 
workmen’s compensation case or they may become lost in the mazes of legal 
philosophy and unable to return to the safe path of the law. The footnotes 


2 253 U.S. 287 (1920). 3 245 U.S. 345 (1917). 
4 232 N. Y. 12, 133 N. E. 563 (1921). 
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are elaborate. To those who prefer to have the continuity of the text unin- 
terrupted they are disturbing, but they carry a quantity of valuable matter. 
The law schools and the law reviews are the free developers of the theory 
of law as a whole. They aim not to win a case but to present the best rather 
than the most available reasons for or against a rule. The book before us is 
essentially a law school product. Its statements are excellently set forth and 


should receive the careful attention of the bench and bar. 
CuTHBERT W. Pounp. 


Albany, New York. 


Tue Missourt Crime Survey. Conducted by the Missouri Association for 
Criminal Justice. Raymond Moley, Editor. New York: The Mac- 
Millan Company. 1926. pp. xxvi, 587. 

This volume represents the first state-wide testing of the administration 
of criminal justice from the point of view of actual performance as shown 
by statistical data. The pioneer survey in 1921, under the auspices of the 
Cleveland Foundation, was limited geographically to Cuyahoga County, Ohio. 
In expanding the method to an entire state, the Missouri survey uses the 
services of Mr. C. E. Gehlke, statistician, whose work and methods achieved 
considerable success in the Cleveland survey. The volume contains much 
valuable statistical data and affords for the first time a basis for comparing 
urban and rural results of the operation of criminal justice. 

The interpretation placed by the various contributors to the survey on the 
material gathered is, however, open to considerable question. For instance, 
the editor concludes, “‘ We found the inadequacy of the explanation that the 
trouble with the administration of justice in the United States is the persist- 
ence of rural institutions in modern urban conditions.” In support, the 
editor submits that the coroner’s office, primarily a medical and not a 
juristic matter, operates better in a larger city than elsewhere. A study of 
the statistics themselves seems, however, to indicate that there is a great deal 
of truth in this theory of the maladaption of ancient rural methods to urban 
conditions. Of course the theory was never intended to cover all the ills that 
exist in our present administration of justice. It does, however, give the 
background for the law’s delays, and it shows how the system breaks down 
in a large city where Mrs. Grundy no longer is able to keep a watchful eye 
upon the delinquencies of her neighbors. It appears from Mr. Gehlke’s study 
that in three urban counties approximately forty-two per cent of felony cases 
never reached the grand jury whereas in thirty-six rural counties approxi- 
mately only eleven per cent were thus eliminated. When one considers the 
additional fact that in the cities the police refuse to issue warrants in many 
more cases than in rural districts, the discrepancy is actually greater than 
is shown by the figures. 

‘There are many practical suggestions of a detailed nature which would 
serve, if adopted, to improve somewhat the administration of justice. But 
one does not get the impression that the contributors have reached very far 
below the surface. It should be said, however, that the surveyors consciously 
limited themselves rather drastically by excluding from their study “ The 
education and ethics of the Bar ” and “ Non-official but publicly responsible 
agencies in society.” The thoughtful reader gets the impression that the 
authors are wrestling with symptoms and not with causes. For instance, be- 
cause the state control of police in Missouri has proven unsatisfactory, the 
remedy suggested is to vest police administration in the respective municipal- 
ities. The history of locally controlled police in the United States has not 
been such as to commend this solution. Political interference, graft and in- 
efficiency flourish equally as well under municipal as under state management. 
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There are indications scattered throughout the book that the authors have 
sensed the real trouble even if they have not met it squarely. Such phrases 
as the need of “enlightened public opinion,” “ domination of partisan poli- 
tics,” and “ outside influences” indicate a realization of a difficulty more 
deep seated and elusive than a defective system. The real weakness in our 
administration of justice, as in our public affairs generally, lies in the person- 
nel which is responsible for discharging public and civic duties. How to train 
and attract men to the public service is the great American problem. It can 
never be met by passing laws or tinkering with the machinery of administra- 
tion. No permanent improvement can result until men of character and 
ability turn their attention from making money to making citizens. A high- 
minded and disinterested administration of justice must have its beginning 
not in the court, but in the cradle. 

H. B. EHRMANN. 


Boston, Massachusetts. 


1927 UNITED STATES Income AND War Tax Gums. By Arnold R. Baar, 
under the editorial supervision of KixMiller and Baar. Chicago: Com- 
merce Clearing House. 1927. pp. 192. 


CONSOLIDATED UniTEp States INcoME Tax Laws, 1927. By KixMiller and 
Baar. Chicago: Commerce Clearing House. 1927. pp. 1-2190, xix, 
5001-5486, 5601-5697, 5701-5820, 6001-6108, 8001-8650. 


These books present a striking physical contrast. The smaller slips snugly 
into a coat pocket. The larger — to borrow the term of a popular columnist 
— is “elephant folio” or very like it, and will not go into anything smaller 
than one of the legendary three-quart anti-prohibition pockets. One wonders 
how long the big volume’s binding can possibly stand up under the jerks and 
strains of office use. 

The little book is a concise, handy, annual commentary and adviser upon 
the more generally important features of the federal revenue system. Its 
language is clear and non-technical. It accurately answers many questions, 
and shows the reader when he ought to dig into more detailed authorities to 
come out on the safe side. The index seems adequate, and there is much 
helpful cross-referencing. 

The conception of the big book is most attractive to the serious worker in 
federal tax law. Here he can find the text of all the income tax acts from 
1861 through 1926. More than that, by an ingenious system the various 
modern acts are so combined in the first part of the volume that the “ deadly 
parallel” may be applied both to their texts and to the regulations issued 
under them. Thus with the vividness of direct ocular comparison the stability 
of some tax provisions, the gradual evolution of others, and occasional erratic 
variations by Congress are brought out. Nor is this all. Worked into and 
around the substantial nucleus already described is a great mass of court 
decisions and departmental rulings. Elaborate finding lists and a highly de- 
tailed index articulate the whole. Taken by and large, the book compresses 
between two covers far more federal income tax material, both in the large 
and in minute detail, than we had previously deemed it possible to cram into 
such a space. The cross-referencing is not flawless — absolute and unvary- 
ing accuracy would be too much to expect of any human brain and hand. 
But the searcher soon learns how to follow out the general arrangement. Tax 
lawyers may thank their lucky stars for the ingenuity and industry which 
have gone into this compilation. 

J. M. Macurre. 


Harvard Law School. 
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THe New Property Cope. Comprising the Property and Consolidation 
Acts, 1922-1926, with a Revision of Williams on Vendors and Purchasers 
(3d ed.). By George H. Devonshire. London: Sweet and Maxwell, 
Limited. 1927. pp. xxxi, 844. 


The immensity of the new property legislation is well illustrated by the 
size of this book. There are 561 pages devoted to a summary of the Con- 
solidation Acts, although the exposition of each is as brief as the author can 
make it and the statement of the superseded law is no longer than is necessary 
to understand the change. The volume is not a work on the modern law of 
real property, but is “ intended to serve the purposes of the ‘ Supplementary 
Volume ’ foreshadowed in the Preface of the Third Edition of Mr. T. Cyprian 
Williams’ Treatise on the Law of Vendor and Purchaser.” This revision of 
the Treatise occupies the remaining 250 pages, which form a commentary 
on each chapter, showing what changes are necessary to bring the older 
volume into line. 

The book is unique for the small number of decisions cited, only 222 in the 
whole 803 pages of text. This is, of course, due to the nature of Mr. Devon- 
shire’s task, which is confined to a statement of a new code and its effect on 
an existing text. Indeed Mr. Devonshire is as free as anyone to dogmatize 
on the extent of the alterations in the old law; and in this respect has the 
comforting assurance felt by our lawyers when called upon to advise clients 
at the time of the passage of the income tax laws, that each knew as much as 
anyone else. 

It would be presumptuous to comment freely on this highly technical and 
complicated work, which can only be tested by use in English practice. The 
reviewer’s slight acquaintance with the new legislation will, however, allow 
him to suggest that most of the puzzling questions which face the convey- 
ancing profession across the water are squarely dealt with, and answers cou- 
rageously and clearly given. 

It may be suggested that the citation of Van Grutten v. Foxwell is page 
186 and not page 180 in the index. 

J. WaRREN. 


Harvard Law School. 
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